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AGENCY. 


§ 152. Lire.— Action of General Agent’s Clerk.—Held, that 
the clerk of the general agent, who with his knowledge and as- 
sent called on the policy-holders, collected the premiums, and 
received them when overdue, was acting by the authority of the 
general agent, and had power to bind the company by his own 
acts. 

Viele vs. Germania Ins. Co., 26 Iowa, 9; Miller vs Mut. Benefit Ins Co., 
81 Iowa, 216; 1 Ins. Law Journal. 

Mayers vs. Mutual Life Ins. Co. of Chicago, 

Rep’d Jour'l, p. 662. 
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AGENT. 


§ 153. Lire.—Contract with a Principal admitted in Evidence 
—Power to revive a Policy—Ratification by.— Held, that the court 
did not err in admitting in evidence the contract of the company 
with its agent, S., whereby the powers and duties of the latter 
were defined. Itis one of the modes of proving the agent’s au- 
thority, and is allowed when the question is whether a particular 
act is within the power and authority delegated to the agent. 

2 Greenleaf, Ev., 61, 63. 

Held, that as the plaintiff was notified by a letter from the agent 
before the premium was due, that if it was not paid at maturity 
the policy would be forfeited unless a new and satisfactory med- 
ical examination was furnished, such notice in express terms ex- 
cluded the power of the agent to revive the policy. Held, that 
in order to show that the liability of the appellee was continued 
by some act of ratification by the agent, it was necessary for the 
appellant to show that the appellee possessed knowledge at the 
time of the alleged ratification of all the material facts ; and un- 
less this knowledge is furnished, no such ratification takes 
place. 

Adams Express Co. vs. Trego, 35 Md., 69 ; Security Ins. Co. vs. Fay, 22 
Mich., 467. 

Busby vs. North America Life Ins. Co. 

Rep'd Jour’l, 697. Ma. Com. A. 


AGREEMENT. 


§ 154. Fme.— Articles Excepted in the Policy—The policy 
provided that accounts, books, furniture, etc., were not to be in- 
sured unless by special agreement. Held, that these items are 
not covered by the clause, “ $6,000 on property belonging to the 
company, or on any property for which they may be liable,” 
etc. 

Commonwealth vs, Hide and Leather Ins. Co. 

Rep’d Jour’, p. 675. 


COMMON CARRIER. 


§ 155. Fme—ZJnsurable Interest of a Railroad as a Common 
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Carrier.—The V. & M. RR. Co. had agreed to indemnify the F. 
RR. Co. from all loss by damage to goods and freight coming 
from the V. & M. RR., while in transit over the F. RR. or in its 
depots, or upon its premises, etc. Held, that the F. RR. Co. 
were liable to the owners of the goods destroyed by fire as com- 
mon carriers. They had an insurable interest in these goods, 
and have a right to recover under the policy, which covers “ any 
property for which they (the F. RR. Co.) may be liable. Held, 
that the same rule applies to cars belonging to other railroad 
companies covered by the clause, “ freight cars owned or used by 
the company.” 


Vt. & Mass. RR. vs. Fitchburg RR., 14 Allen, 462; Eastern RR. vs. Re- 
lief Fire Ins. Co., 98 Mass., 420-423. 


Commonwealth vs. Hide and Leather Ins, Co. 


COMPLIANCE WITH STATE LAWS. 


§ 156. Lire.—Policies issued before the Company has complied 


with State Laws are Void.—Policy-holder can recover back Pre- 
miums Paid.—When the policy was issued the company had 
not complied with the statute of Indiana which required the com- 
pany to farnish the Auditor of State with an official statement of 
the condition of the company, and file the same with the clerk of 
the Circuit Court, ete. The policy-holder sued to recover back 
the premium paid. Held, that the statute requires acts to be 
done by the company as well as by the agent, and that insurance 
policies issued in violation of a statute are null and void. 

Rising Sun Ins. Co. vs. Slaughter, 20 Ind., 520; Washington Co. Mut. 
Ins. Co. vs. Hastings, 2 Allen, 398; Williams vs. Cheney, 8 Gray, 206 - 
Jones vs. Smith, 3 Gray, 500 ; Aitna Ins. Co. vs. Howerey, 11 Wis., 394. 
Held, that the party paying the money is not so far parti- 
ceps criminis as to prevent him recovering back the money 
paid. 

Dunning vs. The State, 23 Ind., 416 ; New England Ins. Co. vs. Robin- 
son, 25 Ind., 536. 


Union Central Life Ins. Co. vs. Thomas. 
Rep’d Jour’l p. 733. 
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CONSTRUCTION. 


§ 157. Fire—-Limitation of “all or either.”.—The policy in- 
sured $8,350 “in all or either of the freight buildings at Charles- 
town.” Held, that if either of the buildings was damaged, the 
insurers were liable for the full amount of the loss, not exceeding 
this amount specified. 

Commonwealth vs. Hide and Leather Ins, Co. 


CONTRACT OF INSURANCE. 


§ 158. Fire.—Powers of Clerks and Agents—An agreement 
was entered into between W., an insurance broker, and agent of 
the plaintiff, and L., as agent of defendant, for a policy of insur- 
ance, premium to be paid on demand and policy to be written in 
due course of business. It was shown that L. was not an agent 
of the defendant, but only a clerk and surveyor in an office where 
defendant had an agency, and that W. had actual knowledge of 
the status in which L. acted. L. surveyed the building; an ap- 
plication was prepared by W. and given to L. for a policy of in- 
surance. Held, that the proof of the contract of insurance rests 
on the alleged statement of L., that the risk was covered, and the 
preponderance of evidence being in the negative the contract was 
not perfected. 


Dwining et al. vs. Phenix Ins, Co. 
Rep’d Jour’l, p. 677. 


ESTOPPEL. 


§ 159. Lire—Premium not returned.—Held, that although 
the appellee did not offer to return the premium overdue as soon 
as received, nor after the death of the party whose life was in- 
sured, yet it is not estopped from denying the agent’s authority to 
revive the policy. The appellee was notified of the appellant’s 
claim for the amount of the policy, and this excluded the idea 
that the premium would be accepted in return. 

2 Greenleaf, Ev., 366 ; Steam Nay. Co. vs. Dandridge, 8 Gill. & Johns., 
248, 
Busby vs, North America Life Ins, Co, 
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EVIDENCE. 


§ 160. Lire.—Testimony of General Agent.—Held, that the 
objection to the introduction of the policy in evidence should 
have been made in the court below, and not having been made 
at that time, cannot prevail in the court above. The defendants 
objected to the testimony of G., one of the defendants and gen- 
eral agent of the company, that he was the company’s agent, 
that he had filed a certificate in the office of the Auditor of 
State, and that he had countersigned the policy, etc. Held, that 
the declarations of G. were inadmissible as against the compa- 
ny. The declarations of an alleged agent cannot be received in 
proof of his agency. 

1 Greenleaf on Ev., 3 113. 

Union Central Life Ins. Co. vs. Thomas, 


FORFEITURE. 


§ 161. Lire.—Premiums Overdue——Collection by Agent.— 
Change. of Residence—WNotice of Premium Due.—The policy con- 
tained the usual forfeiture clause, providing that if the premiums 
were not paid when due, then it should be null and void, and all 
payments be forfeited to the company ; and also a clause that 
after two or more full annual premiums should be paid, a paid- 
up policy of an equitable proportion of the amount would be 
given, provided application should be made within thirty days 
after the payment was due and not paid. The agent of the de- 
fendant had been in the habit, through his clerk, of collecting 
the premiums on this policy several days and weeks after they 
had become due, and keeping the policy in force. The insured 
changed his residence from C. to L., and told the agent’s clerks 
to have the notices of payment sent to him at L., who replied 
that it would not be necessary, and promised to collect the pre- 
mium when due, which he failed to do. Subsequently the agent 
left the employ of the company, the address of the insured was 
not changed, the notices of premiums due were sent to C. as be- 
fore, and not being called for were returned to the company. 
Held, that if the agent was in the habit of giving notice to the 
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policy-holders when the premiums became due, and if the in- 
sured gave due notice to the agent of his change of residence, 
and if the failure to pay the premium was owing to the want of 
customary notice to the insured, then the non-payment of the 
premium when due did not work a forfeiture of the policy. 
Held, that if the agent’s clerk, in the employ of the defend- 
ant, was in the habit of collecting the premiums on this pol- 
icy when overdue, with the knowledge and assent of the gen- 
eral agent, and without objection, then it may be inferred that it 
was done with the concurrence of the company; and if the 
agent’s clerk had promised that he would call on the insured for 
his premium when due, and if the insured relied on his calling 
as aforesaid, then this would excuse the insured from paying the 
premium when due. Held, that the company having furnished a 
reasonable ground of belief that the policy-holders would be 
notified when their premiums were due, its subsequent conduct, 
at the time when the last premium was tendered, should have 
conformed to the expectation thus raised. 

Buckbee vs. United States Life Ins. Co., 18 Barb., 541; Thompson vs. 
St. Louis Mut. Life Ins. Co., 2 Ins. Law Journal, (1873,) 422. 

Mayers vs. Mutual Life Ins. Co. of Chicago. 

—§ 152. 


§ 162. Lirz.—Lvidence of Usage—Agent’s Power to Waive 
Forfeiture-—-The policy contained the usual forfeiture clause re- 
quiring all premiums to be paid the day they were due, but if 
received within thirty days after, at the option of the company, 
the insured must be in perfect health. Held, that the policy 
having lapsed for non-payment of premium when due, evidence 
as to the usage of other companies having agencies in the 
city of Baltimore, or of the previous custom of this company in 
this State or the State of Missouri, that the premiums were often 
allowed to be received after they were due, could not be admitted. 
As the evidence sought to be received was plainly repugnant to 
the contract, its admission would have violated a well-established 
rule of law. Evidence of this kind can only be admitted to clear 
up some obscurity or to add something about which the contract 
is silent. 

Appleman vs. Fisher, 34 Md., 553 ; Thompson vs. Riggs, 5 Wall., 663 ; . 
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Howell vs. Knickerbocker Life Ins. Co., 44 N. Y., 276; Taylor’s Evi- 
dence, 3 1075. 

Held, that where the authority of the agent does not extend to 
the making of a new contract of insurance, he has no authority 
to waive a forfeiture or revive a contract after it has expired. 


Bouton vs. Am. Mut. Life Ins. Co., 25 Conn., 542 ; Catoir vs. Am. Life 
Ins. and Trust Co., 23 N. J., 487. 
Busby vs. North America Life Ins. Co 


FRAUD. 


§ 163. Fme— Valuation of Property Insured—Mistakes of 
Agent.—The policy provided that “any misrepresentation or 
concealment, or fraud or false swearing in any statement or affi- 
davit in relation to loss or damage, shall forfeit all claims by vir- 
tue of the policy,” ete. ‘The value of a piano was declared to be 
“ estimated ” in the proofs of loss ; the market value of the po- 
tatoes was somewhat overstated, but the quantity was consider- 
ably understated. Held, that the latter circumstance repelled 
the idea of any attempt to defraud. An agent for the defendant 
filled out the application by inserting the answers of the plain- 
tiff. The plaintiff stated that the farm, with the personal prop- 
erty he wished to get insured, was worth $14,000 ; but the agent 
by mistake stated fhat the farm was worth that sum, and the 
plaintiff signed the application without discovering the error. 
Held, that where an agent of an insurance company, authorized 
to take applications for insurance, fills one up himself, although 
it is signed by the applicant as his act, yet he is not to be held 
responsible for the statement it contains but only for any inten- 
tional fraud. (Not concurred in.) 

Rowley vs. Empire Ins. Co., 36 N. Y.. 550, and cases cited ; Brown vs. 


Cattaraugus Ins. Co., 18 N. Y., 385; Plumb vs. Cattaraugus Ins. Co., 18 
N. Y., 392. 


Owens vs. Holland Purchase Ins. Co. 
Rep’d Jour’l, p. 737. N. Y. Com. A. 


GARNISHMENT. 


§ 164. Fire.—A Public Officer cannot be garnisheed for Funds 
in his Possession.—The laws of the State of Virginia require all 
foreign insurance companies to deposit with the State Treasurer 
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securities for the protection of its citizens, and that said securi- 
ties shall be retained by him until all the liabilities, fixed and 
contingent, to the citizens of that State be liquidated ; and when 
liquidated he is authorized to deliver up to such company the 
securities held by him. Held, that the Treasurer of the State is 
not liable to be summoned as a garnishee by a foreign ereditor 
of the insurance company. Held, that a public officer of the 
State having control and custody of the funds of insurance com- 
panies is not liable to an action of garnishment by:a foreign cre- 
ditor, as he is prohibited by law from surrendering them until 
the liabilities of the company to the citizens of the State are 
satisfied. 

Tunstall vs. Worthington, Hempstead’s R., 662; Drake on Attachment, 
@ 452. 
Held, that when all the liabilities of the company to the citizens 
of a State are satisfied, it is the duty of the Treasurer of the 
State to surrender these securities to the company, and that it is 
inconsistent with the peace and dignity of the State that one of 
its public officers should be involved in different suits for the 


possession of funds in his charge. 
Rollo, assignee, vs. Andes Ins. Co. 
Rep’d Jour'l, p. 709. 


INCREASE OF RISK. 


§ 165. Fime—Increase of Risk a Question of Fact—Petrole- 
wm.—A condition was annexed to the policy that if the risk 
should be increased by any means within the control of the in- 
sured, the policy should be void. Plaintiff kept a jug of petro- 
leum on the premises for several months before the fire, and after 
the fire the jug and contents were found to be uninjured. Held, 
that the question whether this petroleum increased the risk so 
as to avoid the policy was one of fact, and should have gone to 
the jury. Held, that it was immaterial whether the quantity was 
large or small, or whether it actually did or did not contribute 
to the fire, it was for the jury to decide whether it increased the 
risk, and if so it avoided the policy. 

Townshend vs. Northwestern Ins. Co., 18 N. Y., 168. 

Williams vs. People’s Fire Ins. Co, 

Rep'd Jou’rl, p. 691. 





Reinsurance— Total Loss. 


PRACTICE. 


§ 166. Fime.—Appeal on Questions of Law and Fact.—Held, 
that the law in the State of New York gives but one appeal 
upon a question of fact determined by a referee, unless there 
is a new trial granted upon an error of fact; but the deci- 
sion of the General Term is conclusive on questions of fact, and 
an appeal lies only on questions of law. The finding of facts by 
a referee without evidence, or the refusal to find a fact upon suf- 
ficient. evidence, are errors of law, and are reviewable in the 
Court of Appeals. 

Owens vs. Holland Purchase Ins. Co. 


REINSURANCE. 


§ 167. Lire.—Liability of a Company on Reinsured Policies. 
—-H. was insured in the Craftsmen’s Life Insurance Company, 
on three policies of $5,000 each. This company afterward rein- 
sured two of these policies in other companies, and subsequently 
transferred all their contingent liabilities to the defendant. Af- 
ter this transfer H. died, and before demand was made upon the 
defendant for the amount of these policies, two of them were 
paid by the other companies to the Craftsmen’s. Held, that the 
plaintiff had a right to maintain an action against the defendant 
upon the policies which by its agreement it had assumed. 

Barker vs. Bucklin, 2 Denio, 45 ; Lawrence vs. Fox, 20 N. Y., 268; Burr 
vs. Beers, 24 N. Y., 178 ; Cooley vs. Howe Machine Co., 53 N. Y., 620. 
Held, that the liability of the defendant was not diminished by 
the reinsurance and payment of the risks. The plaintiff had no 
claim to the money paid by these companies, and the reinsur- 
ances did not inure to his benefit. 

Blackstone vs. Alemannia Ins, Co., 3 Ins. Law Journal, 769. 

Glen vs. Hope Mutual Life Ins, Co. 

Rep’d Jour’l, p. 680. N. Y. Com. A. 


TOTAL LOSS. 


§ 168. Marmne.—Machines and Machinery—What constitutes 
a Total Loss.—Plaintiff insured in the defendant company ma- 
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chinery consisting of a sugar-packing machine, and extra truck 
irons, on a voyage to Havana. The memorandum clause of the 
policy provided that machines and machinery were free from 
average unless general. The vessel was wrecked off the coast of 
Cuba, and a part of the machinery was recovered, but in so 
damaged a condition that it would have cost more to repair it 
than to buy a new machine. These parts were tendered by the 
defendant to the plaintiff, who refused to receive them, but 
claimed a total loss. Held, that if every piece of the machinery 
was so damaged as to be entirely unfit for use on being supplied 
with its corresponding or connecting pieces, then there was a 
total loss of the subject insured as machinery, although the ma- 
terial itself might exist, and therefore the plaintiff should reco- 
ver. 

Blay vs. Chesapeake Ins, Co., 7 Cranch, 415 ; Marcadean vs. Chesapeake 
Ins. Co., 8 Cranch, 47 ; Moreau vs. United States Ins. Co., 1 Wheat., 219 ; 
Hugg vs. Augusta Ins. Co., 7 How., 595; Judd vs. Randall, 2 Caines’s 
Cases, 324 ; Wallerstein vs. Columbian Ins. Co., 44 N. Y., 204, quoted with 
approval. 

Great Western Ins, Oo. vs, Fogarty. 

Rep’d Jour’l, p. Ti4. 


WAIVER. 


§ 169. Fime.—Printed Slips used for Application—A dummy 
engine had been on the wharf for some ten years previously, 
and more or less in constant use. The defendants claimed that 
because this fact was not stated in the application, the policy 
was void. Instead of an ordinary application the defendants 
accepted a printed slip containing a description in the most gen- 
eral terms of the property insured. The policy provided that 
“if the situation or circumstances affecting the risk thereupon 
shall be so altered or changed, by or with their advice, agency 
or consent, as to increase the risk thereupon,” the policy shall 
be void. Held, that the insurers having issued the policy on the 
representations contained in this printed slip, which is made a 
part of the policy, without the application contemplated in this 
provision, they must be deemed to have waived it, and cannot 
now claim that the policy was void because it did not fully dis- 
close all the facts. 
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Hall vs. People’s Mut. Fire Ins. Co., 6 Gray, 185 ; Liberty Hall Asso. vs. 
Housatonic Mut. Fire Ins. Co., 7 Gray, 261. 


Commonwealth vs. Hide and Leather Ins. Co. 
—§ 154. 


170. Lire.—Payment of Premium when Overdue.—Held, that 
if the conduct of the defendant’s agent had given the insured to 
understand that the strict compliance with the terms of the pol- 
icy would not be insisted on, or had been waived, then the offer 
to pay the premium when overdue would be in time, even though 
the insured were dead. 


Mayers vs. Mutual Life Ins. Co. of Chicago. 
—§ 152, 


§ 171. Lire—Agent has no Power to Waive Conditions 
when Insurance is Effected—The policy provided that if the pre- 
mises were vacated for more than thirty days without notice to 
the company, the policy should be void. Plaintiff claimed that 
the reason why notice was not given was because the agent told 
him at the time the insurance was taken, that it was not neces- 
sary; and the court below charged that the policy was not void 
if the jury believed that this condition was waived by the agent. 
Held, that this instruction was erroneous; that a contract can- 
net exist partly in parol and partly in writing, and that the 
agent, at the time the policy was made, had no power to waive 
any of its conditions. 

Hartford Fire Ins. Co. vs. Walsh, 54 Ill., 168. 

Hartford Fire Ins. Co. vs. Webster. 

Rep’d Jour’, p. 778. 


WARRANTY. 


§ 172. Fire.—Value of a Farm—Warranty must be Distinct- 
ly Expressed in the Application—The plaintiff stated in his writ- 
ten application for insurance, that the farm and buildings were 
worth $14,000, but the report of the referee showed them to be 
worth only $10,000 to $12,000. Held, that this discrepancy, un- 
explained and unremoved, would be fatal to the policy, as the 
part of the application referred to was a warranty. 
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Jennings vs. Chenango M. Ins. Cv., 2 Denio, 75; Burritt vs. Saratoga 
M. F. Ins. Co., 5 Hill, 188; Ripley vs. Attna Ins. Co., 30 N. Y., 136. 
Held, that no part of the application can be regarded as a war- 
ranty unless made so by the contract of insurance, either by 
some stipulation inserted in the contract, or referred to and 
adopted so as to become a part of it. 

Burritt vs. Saratoga M. F. Ins. Co.,5 Hill, 188, and cases cited; Jen- 

nings vs. Chenango Ins. Co., 2 Denio, 75; Chaffee vs, Cattaraugus Ins. 
Co., 18 N. Y., 376. 
Held, that the following reference to the application—“ to the 
amount of four thousand five hundred dollars on the following 
property described in the application and survey, bearing even 
date and number herewith,’—is not a warranty but only a rep- 
resentation. Held, that the condition in the policy that all ap- 
plications for insurance must be made in writing according to 
the printed terms prepared by the company, and by an author- 
ized agent, and also that the company will be bound by the sur- 
vey but not by the valuation, is inconsistent with the idea that 
the application is to be regarded as a warranty of the facts stat- 
ed by the assured. 

Owens vs. Holland Purchase Ins. Co. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED -STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
; STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF INDIANA. 


Novemper Term, 1873. 


Appeal from the Cass Common Pleas Court. 


THE UNION CENTRAL LIFE INSURANCE CO., 


or Cincinnati, OnI0, ET AL. 


vs. 


ANDREW J. THOMAS.* 


The complaint stated that the company and its agent had not complied with the 
statute in furnishing the Auditor of State with a statement of the condition of 
the company as required by law, and obtaining from him a certificate of author- 
ity to take risks. 


Held, that this prohibition applied to the company as well as to its agents, and the 
general rule that contracts made in violation of a statute are void applies in 
this case. 

Held, that the party paying the money is not so far particeps criminis as to prevent 
him from recovering back the money paid. 

The policy of insurance was introduced in evidence, and was objected to on the 
ground that though referred to in the complaint, the action was not founded 
on it, and it was not admissible without proof of its execution. Held, that it 
this objection had been urged in the court below it might have prevailed. 

Held, that the evidence of the general agent of the company was inadmissible 
against the company. 


* Argued April 4th, 1874, 
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Downey, C. J. 


This was an action by the appellee against the appellants, com- 
menced April 15th, 1871. The complaint consisted of two para- 
graphs. The first was for money loaned, money paid, laid out and 
expended, and money had and received. 

The second paragraph was to recover back an amount of money 
which had been paid by the plaintiff as the cash premium for a poli- 
cy of life insurance from the company, through its agent Gibson, 
who was made a defendant with the company. The ground of reco- 
very relied upon was that the company and its agent had not, when 
the policy was issued, complied with the first section of the act of De- 
cember 21st, 1865—3 Ind. Statutes, 312—by furnishing to the Au- 
ditor of State the statement obtaining the certificate of authority, and 
filing the same in the office of the clerk of the Circuit Court, as con- 
templated and required by the said section. 

The paragraph alleged an offer to return the policy, and a demand 
for the repayment of the money before the commencement of the 
action. 

The policy bears date October 15th, 1870. A demurrer to the se- 
cond paragraph of the complaint, on the ground that it did not state 
facts sufficient to constitute a cause of action, was filed by the defend- 
ants, overruled by the court, and an exception taken by the defend- 
ants. 

The defendants answered by a general denial ; the issue was tried 
by the court; there was a finding for the plaintiff, as against the com- 
pany. Motion by the company for a new trial overruled, and final 
judgment for the plaintiff, against the company, and in favor of Gib- 
son, the other defendant, for costs. 

The errors assigned are the overruling of the demurrer to the com- 
plaint, and the refusal to grant a new trial. 

Two objections are urged to the second paragraph of the com- 
plaint, first, that the statute only regulates the conduct of insurance 
agents, and does not vitiate the policies issued, and second, that the 
rescission was not in time. 

The first section of the statute provides that it shall not be lawful 
for any agent or agents of any insurance company incorporated by 
any other State than the State of Indiana, directly or indirectly, to 
take risks or transact any business of insurance in this State, without 
first producing a certificate of authority from the Auditor of State, 
and before obtaining such certificate, such agent or agents shall fur- 
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nish the Auditor with the statement required by that section of the 
act, under the oath of the president or secretary of the company. It 
also required that the agent shall file the certificate so obtained by 
him, together with a certified copy of the statement on which it was 
obtained, in the office of the clerk of the Circuit Court of the county 
in which such agencies is established, etc. 

It seems to us that this statute evidently requires acts to be done 
by the company as well as by the agent. 

The various matters required to be shown by the statement to be 
furnished to the Auditor, can only come from the books, etec., of the 
company, and the statement must be under the oath of the president 
or secretary of the company. We think the prohibition against doing 
business unless the statute has been complied with, extends to the 
company as well as to the agents of the company, and according to 
the general rule that contracts in violation of a statute are void, the 
contract evidenced by the policy so issued must be invalid. The case 
of The Rising Sun Ins. Co. vs. Slaughter, 20 Ind., 520, upon a stat- 
ute much like this, seems to be in point. In that case the contract of 
insurance was held void. And see Washington County Mutual Ins. 
Co. vs. Hastings, 2 Allen, 398 ; Williams vs. Cheny, 8 Gray, 206 ; 
Jones vs. Smith, 3 id., 500 ; Adtna Ins. Co. vs. Howery, 11 Wis., 394. 

The party paying the money is not so far particeps criminis as to 
prevent him from recovering back the money paid. Dunning vs. The 
State, 23 Ind., 416 ; New England Ins. Co. vs. Robinson, 25 Ind., 
536. 

As the contract was void we do not see any plea for the doctrine re- 
lating to the rescission of contracts. 

Several questions are presented arising under the assignment of er- 
rors, relating to the overruling of the motion for a new trial. 

We will not consider them in the order in which they are made in 
the motion. The defendant objected to the introduction in evidence 
of the policy of insurance, and the ground of objection, as stated in 
the brief, is that although it is referred to in the complaint, and pro- 
fessedly made a part of it, the action is not founded on it, and it was 
not therefore admissible without proof of its execution. 

Had this objection been urged in the Common Pleas, it is possi- 
ble that it would have prevailed, but the bill of exceptions does not 
show that any objection to its being read in evidence was made in 
which the ground of objection was stated. This will, we presume, be 
received as a sufficient reason why this objection cannot prevail. 

A witness for the plaintiff, being one of his attorneys, testified toa 
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conversation with the defendant, Andrew J. Gibson, in which Gibson 
said he was the agent of the insurance company; that he tendered to 
Gibson the policy and demanded of him the amount of money which 
Thomas, the plaintiff, had paid to him for the company two hundred 
and forty dollars and fifty cents; that he refused to receive the policy 
and refused to pay the money ; that Gibson stated also that he, as 
agent of the company, had filed no certificate of the Auditor of State 
in Carroll County, as required by law, at the time the policy was is- 
sued ; that Gibson stated that afterward there was one filed; that he 
stated further that he was the general agent of the company, and as 
such had countersigned the policy ; that he understood him to say 
he had sent the money to the company at Cincinnati, and that this 
conversation occurred a few days before this suit was commenced. The 
insurance company objected to the proof of the statements of Gibson 
that he was the agent of the company; also to proof that he stated that 
he had filed no certificate of the Auditor of State in the clerk’s office; also 
to evidence of his statement that he had countersigned the policy, on 
the ground that the same was hearsay and inadmissible. The compa- 
ny also moved the court to strike out all the evidence of the state- 
ments of Gibson. The objection and motion were both overruled. 

It is not easy to see why Gibson, the alleged agent, was made a 
defendant in the action, since the witness who testified that he said 
he had paid the money over to his principal, was one of the plaintiff's 
attorneys, and knew that fact before the action was brought. The 
question presented is, was the evidence of the statement of Gibson, 
to which the company objected, admissible against the company ? We 
think it was not admissible as evidence against the company. 

Whatever the agent does in the lawful prosecution of the business 
of the agency is the act of the principal whom he represents, and 
when the acts of the agent are admissible, his declarations and admis- 
sions respecting the subject matter will also bind the principal, if they 
are made at the time and constitute part of the transaction, The 
party’s own admissions, whenever made, may be given in evidence 
against him, but the admissions or declarations of his agent bind him 
only when made in regard to a transaction then pending, and as the 
writers say, dum fervet opus. 1 Greenleaf Ev., section 113. It is 
quite clear to us that the declarations of Gibson, conceding that he 
was the agent of the company, to which objection was made, were in- 
admissible against the company. 

It would be a strange rule of evidence which would allow the de- 
clarations of an alleged agent to be received in proof of the agency. 
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The other declarations related to matters which had long since passed, 
and not to a matter then depending. There was no joint or other in- 
terest between Gibson and the company which could make his declar- 
ations admissible against the company. He seems to have been a man 
of straw, introduced possibly with a view as to the use of his admis- 
sions as evidence in the case. 

The judgment is reversed with costs, and the cause remanded. 


COURT OF APPEALS OF NEW YORK. 


HECTOR 8. OWENS, Respondent, 
vs. 


THE HOLLAND PURCHASE INS. CO., 
Appellant.* 


Held, that the law of the State of New York gives but one appeal upon a question 
of fact determined by a referee, unless there is a new trial granted upon an er- 
ror of fact, but the decision of the General Term is conclusive on questions of 
fact, and an appeal lies only upon questions of law. The finding of facts with- 
out evidence by a referee on the refusal to find a fact upon sufficient evidence, 
are errors of law and are reviewable in the Court of Appeals. 


Policy provided that ‘‘ any misrepresentation or concealment, or fraud or false 
swearing in any statement or affidavit in relation to loss or damage, shall for- 
feit all.claims by virtue of the policy,” etc. The value of the piano was esti- 
mated in the proofs of loss, and although the market value of the potatoes was 
somewhat overstated, the quantity was considerably understated. Held, that 
there was no attempt to defraud in respect to these articles. 


The application stated that the farm and buildings were worth $14,000, but the 
report of the referee showed them to be worth only $10,000 to $12,000. It 
further appeared on evidence that the agent of the defendant company wrote 
the answers to the printed questions, and that plaintiff said that the farm, 
buildings and personal property he wished to get insured was worth $14,000, 
that the agent of defendant by mistake stated that the farm and buildings were 
worth this amount, and that plaintiff signed the application without discovering 
the error. Held, that this case came within the rule laid down by the court in 
Rowley vs. Empire Ins. Co., 36 N. Y., 550; and that where the agent of an 
insurance company authorized to take applications for insurance fills one up 
himself and presents it to the company as the act of the applicant, yet the lat- 
ter is not to be held responsible for the statement it contains, but only for any 
fraud he may have practiced on the agent. 


Held, that no part of the application can be regarded as a warranty unless made 
so and adopted by some stipulations in the contract, and that the words ‘to 


* Decided May 26th, 1874. 
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the amount of four thousand and five hundred dollars on the following proper- 
ty as described in the application and survey bearing even date and number 
herewith,” constitute a description and not a warranty for the value of the 
property. 

Held, that the condition requiring all applications to be made out on the print- 
ed forms and by an authorized agent of the company, and also that the com- 
pany will be bound by the survey, but not by the valuation, is inconsistent with 
the idea that the application is to be regarded as a warranty of the facts stated 
by the assured. 


E. P. Hart, for Respondent 
Gro. Bowen, for Appellant. 


Grover, J. 


Upon the facts as found by the referee the judgment is correct. In 
such a case, after the affirmance of the judgment by the General] 
Term, the only question open for review, other than those arising 
upon exceptions taken to the rulings of the referee during the trial, is 
whether the referee has found any fact, in the absence of any evi- 
dence, tending to sustain it, or refused to find any material fact which 
was conclusively proved. 

In this case the policy provides that any misrepresentation or con- 
cealment, or fraud or false swearing in any statement or affidavit in 
relation to loss or damage, shall forfeit all claims by virtue of the pol- 
icy, and shall be a full bar to all remedies upon the same. The coun- 
sel for the appellant excepted to the refusal of the referee to find that 
the insured had made a fraudulent misrepresentation to the company 
as to the amount of damage to a piano in consequence of the fire, 
and to his refusal to find that he had made a like misstatement to the 
company as to the value of certain potatoes destroyed. 

It must be kept in mind that these questions are to be considered 
and determined by a different rule in this court than that governing 
the General Term. The law gives but one appeal upon questions of 
fact determined by a referee, except where a new trial upon an er- 
ror of fact has been granted, and that is to the General Term of the 
Supreme Court, whose duty it is to examine and determine whether 
the decision of the referee is in accordance with the weight of evi- 
dence and the truth of the case. The decision of the General Term 
is conclusive upon the parties. An appeal upon questions of law 
only is given to this court, with the single exception above stated. 
Upon the appeal here such questions only can be reviewed. It has 
been repeatedly held by this court that the finding of a fact without 
any evidence to sustain it, and the refusal to find a fact conclusively 
proved by the evidence, were errors of law, and as such reviewable 
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here. Applying the rule to the present case, it is impossible to say 
that it was conclusively proved that a fraudulent misrepresentation 
was made by the plaintiff in respect to the value of the potatoes or 
the damages to the piano. As to the latter, the plaintiff in the affida- 
vit specifying his loss which was presented to the company, estimated 
the damages to the piano at one hundred and fifty dollars. The 
proof tended to show that the plaintiff-did not know, and at the time 
could not ascertain the true amount, but believed it was somewhat 
less than that stated. That his lawyer who prepared the papers ad- 
vised him to put it as an estimate at the amount inserted, and that 
from that the company would understand it was uncertain, and the 
subject of future investigation. That the plaintiff in good faith acted 
upon this advice, but had no intent in so doing to defraud or in any 
way injure the defendant. As to the value of the potatoes, the re- 
feree finds that the market value was overstated, but further finds 
that they were an assorted lot, selected for family use by the plaintiff, 
and were valued by him as such. Besides, the proof shows that the 
quantity of the potatoes lost was considerably understated. This re- 
pels any design to defraud the defendant in respect to them. But 
the more difficult question in the case is, whether the policy became 
void by a breach of warranty by the plaintiff that the farm with the 
buildings thereon which were insured, and upon which the personal 
property insured was situate, were worth fourteen thousand dollars. 
The plaintiff made a written application to the defendant for the in- 
surance of the property, in which it was stated that the farm and 
buildings were worth that sum, and that they were incumbered eight 
thousand dollars by mortgage. The referee finds they were at the 
time worth not less than ten thousand nor more than twelve thousand 
dollars. It would follow that if this application is referred to in the 
policy; and therein declared to be a part thereof, it became a part of 
the contract and was a warranty by the plaintiff, and the finding show- 
ing that it was broken, the policy was void, and no recovery could be 
had unless the difficulty was in some way obviated. Jennings vs. The 
Chenango Mut. Ins. Co., 2 Denio, 75 ; Burritt vs. Saratoga Mut. F. 
Ins Co., 5 Hill, 188 ; Ripley vs. The Aitna Insurance Company, 30 
N. Y., 136. 

Upon trial the plaintiff gave evidence and the referee found that 
one Price, an agent for the defendant to receive applications for in- 
surance, filled out the application by inserting the answers of the 
plaintiff to printed inquiries contained in the application. That the 
plaintiff answered that the buildings and farm, together with the per- 
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sonal property he wished to get insured by the policy, were worth 
that sum, but that the agent by mistake inserted that as the value of 
the farm and buildings, and that the plaintiff signed the application 
without discovering the mistake, and that the agent was himself at 
the time acquainted with the value of the property. The Supreme 
Court held, I think correctly, that these facts brought the case within 
the principle upon which this court decided Rowley vs. The Empire 
Insurance Co., 36 N. Y., 550. It was there held that where the agent 
of a company, authorized to take applications for insurance in the 
company and receive the cash percentage to be paid thereon, under- 
took himself to fill up the application, and to enable him to complete 
it, procured certain information from the applicant, who signed the 
application in blank and delivered it to the agent, who promised to 
fill it up all right, but in doing so stated that there were no incum- 
brances upon the property, when in fact there was, of which the as- 
sured had informéd the agent, and this application was thereafter 
presented to the company, and was made a part of the policy issued 
by the company, based thereon, that the company could not avail 
itself of the breach of warranty. In brief I understand the case as 
holding that where an agent of an insurance company, authorized to 
take applications for insurance, to be presented to the company as 
the basis for a policy, fills it up himself, although it is signed by the 
applicant and presented to the company as his act, yet he is not to be 
held responsible for the statements it contains, but only for any fraud 
he may have practiced upon the agent. 

The learned judge, in his opinion, p. 552, says: “That this is in 
conflict with the rule as it has heretofore existed, is apparent.” He 
then cites Brown vs. The Cattaraugus Mutual Insurance Co., 18 
N. Y., 385, and numerous other cases from the courts of this and 
other States and of England, which fully sustain his statement. The 
only case relied upon to sustain the conclusion of the judge in this 
complete and entire change in the law is that of Plumb vs. The Cat- 
taraugus Insurance Co., 18 N. Y., 392. This was decided by the 
same judges at the same sitting with Brown against same defendant, 
and, as the report shows, immediately thereafter. In the latter all the 
judges but one concurred, and in the former three dissented. It 
could hardly be expected that upon examination these cases would be 
found, as claimed by the learned judge, in direct conflict, nor do I 
think they are so. In the latter it was held that where an agent of 
an insurance company was authorized by the company to make sur- 
veys and measurements, when necessary, in cases of applications for 
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insurance, presented to the applicant a survey, showing the requisite 
measurements, and assured him that they were all correct, and all 
that were necessary, and they were thereupon inserted in the applica- 
tion, that the company was estopped from showing the incorrectness 
of the survey. The opinion shows that the only question considered 
was whether the case was one justifying the application of the doc- 
trine of estoppel in pais to the company. Five of the judges held it 
was. Rowley vs. Empire Insurance Co. involved no question of 
estoppel strictly. The agent of the company had no authority to fill 
out the applications, but only to receive and forward them to the com- 
pany. 

The application was to be made out by the party desiring insur- 
ance and delivered to the agent, by whom it was to be forwarded to 
the company. If the latter filled it out, I can hardly see how it can 
be said that in so doing he acted as the agent of the company. Be- 
sides, the application was signed in blank by the applicant, and in 
that form delivered to the agent for him to complete, which he did 
and forwarded to the company. I see nothing in Plumb vs. Cattarau- 
gus Mutual Insurance Co., supra, showing that the defendant was 
estopped under such circumstunces, and I think it would be a little 
difficult to show upon what ground such estoppel was based. I do 
not understand the judge as disposing of the case upon the ground of 
an estoppel, but that filling up the application by the agent is regard- 
ed as done by the company, which is accordingly bound by it as it is, 
and can derive no benefit from any misstatement, provided the appli- 
cant is free from fraud, the learned judge concluding that such would 
be a better rule and more conducive to justice between parties to this 
class of contracts than that previously adopted by the courts. While 
it was entirely proper for the General Term to rest its judgment upon 
this case, yet I think it the duty of this court, as it is confessedly in 
conflict with the previous cases, to reconsider and reaffirm it, if 
claimed sound, or reverse or qualify it if found otherwise. Having 
come to the conclusion that the case was not decided in accordance 
with law, I have examined to see if there was any other ground for 
sustaining the judgment in the present case. The application con- 
cludes as follows: “And the applicant hereby covenants and agrees 
that the foregoing valuation, description and survey are true and cor- 
rect, and they are submitted as his warranty and a basis for the de- 
sired insurance.” Yet no part of this application can be regarded as 
a warranty, unless made so by the contract of insurance. To do this 
the same stipulations must be inserted in the contract, or if not so, 





742 Report of Decisions. [ Oct., 


the paper containing them must be referred to and adopted so as to 
become a part of the contract. Burritt vs. Saratoga Mutual F. Ins. 
Co., 5 Hill, 188, and cases cited ; Jennings vs. Chenango Mut. Ins. 
Co., 2 Denio, 75 ; Chaffee vs. Cat. Mut. Ins. Co., 18 N. Y., 376. The 
reference to the application in the policy is as follows—‘ to the 
amount of four thousand five hundred dollars on the following prop- 
erty as described in the application and survey bearing even date and 
number herewith.” This does not adopt any part of the application 
in the contract, except the description of the property. It only re- 
fers to it for that purpose. There was therefore no warranty as tc 
the value of the farm and buildings embraced in the contract. When 
not adopted and made the basis of the contract, so as to constitute 
warranties, they are to be treated as representations as to which the 
inquiries are : first, were they material to the risk assumed? If not, 
there is an end of that matter. If they were material, and untrue, 
the question is whether they were made in good faith by the assured. 
If they were, the insured will not be prejudiced by them. But it is 
unnecessary to pursue this subject. Regarding the statements in the 
application as representations, there is no pretence of fraud in mak- 
ing them. The conclusion that the statements in the application were 
not intended as warranties, but as representations, in this case, is for- 
tified by the conditions attached and forming a part of the policy. 
Among those conditions are the following: “ All applications for in- 
surance must be made in writing according to the printed terms pre- 
pared by the company. Applications must be made out by an au- 
thorized agent of the company, and the company will be bound by 
the survey, but they will not in all cases be concluded by the agent’s 
valuation of the property.” This is entirely inconsistent with the 
idea that the application is regarded as a warranty of the facts stated 
by the assured. They provided that it shall be made by an author- 
ized agent of the company to the exclusion all others. Thus showing 
that the reliance of the company is upon the fidelity and knowledge 
of its agent, and not upon the warranty of the assured. They pro- 
vide that the company shall be absolutely bound by the survey, 
but not in all cases concluded by statement of value. This may ex- 
plain why the application in this case was not made a part of the 
contract. It was not so, and therefore not a warranty. Upon 
this ground the judgment must be affirmed with costs. 

None of the other judges concur in the above views in regard 
to Rowley vs. The Empire Insurance Co. All concur in result. 





Upton vs, Englehart. 


UNITED STATES CIRCUIT COURT, 
DISTRICT OF IOWA. 


May Term, 1874. 


On Demurrer. 


C. W. UPTON, Assienez, ETC., 
vs. 
ANDREW ENGLEHART. 


Stockholders. — Their Relations—The threefold relation of stockholders in an incor- 
porated company to the corporation, to other stockholders, and to the credit- 
ors of the corporation, considered. 

. Fraud.—By Agents of Corporations—In Subscriptions of Stock—The effect of 
fraud practiced by an agent of a company to induce a person to subscribe for 
stock therein, considered, and the doctrine asserted that as between the com- 
pany and the person thus induced by fraudulent and deceptive statements to 
take the stock therein, the same principles apply as would apply to like con- 
tracts between individuals. 

. Carelessness of Subscriber.—In such a case the company cannot retain any ben- 
efit which it has obtained through the fraud of its agent, and it is ordinarily no 
answer to the claim of a person to be relieved against a contract procured from 
him by fraud, to show that by more inquiry he could have learned the truth. 

. As to the Law of another State.—Applying this rule it was held that there 
might be fraudulent representations concerning the laws of another State and 
the provisions of the charter of the company granted therein. 

. Contract.— Void— Voidable—Effect of Fraud.—A contract to purchase shares in- 
duced by fraudulent representations or concealment is not void, but only void- 
able—that is, it is valid until disaffirmed, and not void until affirmed. And 
where the rights of creditors are concerned the contract must be repudiated 
promptly on discovering the fraud, or it will be held binding as-to them. 


2. How repudiated.—How repudiated, and when, see cases cited in the opinion. 


The action is by the plaintiff as assignee in bankruptcy of the 
Great Western Insurance Company of Chicago, to recover of the 
defendant the amount due on a contract by which the defendant in 
September, 1870, became, as it is alleged, the purchaser of five shares 
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of stock in that company. The petition sets out that the contract 
to purchase stock was verbal and that the company delivered and 
the defendant accepted certificates for five shares thereof of $100 
each ; that the company sustained heavy losses by the Chicago fire ; 
that on the 6th day of February, 1872, it was adjudicated a bank- 
rupt by the United States District Court for the Northern District 
of Illinois, which subsequently, July 5th, 1872, ordered that the as- 
signee collect the entire amount unpaid on the capital stock of the 
company. 

The plaintiff has accordingly brought in this court numerous actions 
against persons alleged to be stockholders in the company, residing in 
this State, and they make substantially the same defenses. 

The second special defense to which the demurrer relates sufii- 
ciently appears in the opinion. 


Nourse, Kavrmann & Hotes, for Plaintiff. 
E. W. Eastman, H. B. Fours, and J. L. Frazer, for Defendant. 


Dr101, J. 


Whoever becomes a stockholder in an incorporated company sus- 
tains a threefold relation: First, to the artificial person called the 
corporation. Second, to the other stockholders in the same company, 
or in other words, his associates or partners, who by force of statute 
are clothed with corporate capacity. And third, to the creditors of 
the corporation. It is essential to bear these several relations in mind 
in determining the questions here presented. The capital is supplied 
by the shareholders, who alone participate in the gains or pecuniary 
advantages which may accrue from the carrying on of the corporate 
enterprise. The shareholders are the real parties in interest; the in- 
corporating statute empowering them to contract and be contracted 
with through the medium of a corporate representative. 

In the case before us, the plaintiffsues as the assignee in bankrupt- 
cy of the corporation, and therefore can enforce not only the rights 
which the corporation could have enforced if insolvency or bankrupt- 
cy had not supervened, but the rights of general creditors as well. 

It appears by the pleadings, that the company was created by a 
charter of the State of Illinois, and that prior to the alleged contract 
with the defendant, it reorganized under the general incorporation 
act of that State. Gross’ Stats. Ill, chapter 53, p. 352. This act 
authorizes persons to associate themselves as an insurance company 
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and adopt a charter and file the same in the office of the Auditor of 
public accounts, and publish notice thereof. This officer is to cause an 
examination to be made as to whether the required amount of capi- 
tal in money, stock and bonds has been raised; and each company is 
required to make an actual statement of assets and liabilities which is 
to be included in the Auditor’s regular report. 

The portion of the answer to which the demurrer under considera- 
tion relates, avers that the company sent an agent to Iowa to procure 
its stock to be taken, and sets forth the facts intended to show that 
this agent made false and fraudulent representations of a material 
character to induce the defendant to agree to become a stockholder 
therein. Among other representations one was that $20 per share 
would be full payment for the stock, and that the remaining 80 per 
cent. was “non-assessable.” And such was the defendant's written 
agreement with the company set out in the answer, dated September 
14th, 1870. But the certificate of stock which the defendant re- 
ceived, though marked “non-assessable,” does not otherwise state 
that the stock is fully paid for, or that no more than the twenty per 
cent. therein mentioned is to be called in. 

The answer alleges that the purchase of the stock was induced by 
the fraudulent acts and representations of the agent of the company, 
and that the “ defendant isin no way bound thereby, and that he 
long ago repudiated said purchase by refusing to pay any more,” of 
the installments. 

And here the plea may be considered in a double aspect: First 
does it set forth a sufficient answer if the action was one by the com- 
pany before insolvency to enforce payment for the stock. Second, 
does it set forth a sufficient answer to such an action when brought in 
the interest of creditors of the company after it has failed. 

Assuming that the statements in the plea are true, it appears that 
the defendant was induced to agree to become a shareholder by false 
and deceptive statements of the agent, and even of the company 
itself, as shown by the character of the certificate it issued. The ef- 
fect of fraud practiced to induce a contract to subscribe to stock or 
purchase shares, is,as respects the company and the person deceived, 
the same as in other contracts, with the modifications arising from the 
peculiar nature of the transaction as to repudiating or rescinding the 
contract, which will be adverted to further along. Speaking of con- 
tracts to become a shareholder induced by the fraud of the company 
or its agents, Lord Romilly says: “Contracts of this description be- 
tween an individual and a company, so far as misrepresentation or 
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suppression of truth is concerned, are to be treated like contracts be- 
tween anytwoindividuals. If one man makes a false statement which 
misleads another, the way in which that is to be treated, affords the 
example for the way in which a contract is to be treated where acom- 
pany. makes a false statement which misleads an individual.” Direct- 
ors, ete., of Central Railway of Venezuela vs. Kisch, Law Rep., 2, 
H. L., 99, 125, 1867 ; Smith’s Case, L. Rep., 2, Ch. App., 604, 609. 

The effect of agreements to purchase shares in companies has of 
late years been oftentimes before the courts of Great Britain, and 
the general principles of law are well settled. 

The rule sanctioned by the House of Lords is that “‘ where a per- 
son has been drawn into a contract to purchase shares belonging to a 
company by fraudulent misrepresentations or by fraudulent conceal- 
ment of the directors, and the directors seek to enforce the contract, 
or the person who has been deceived institutes a suit against the com- 
pany to rescind the contract on the ground of fraud, the purchaser 
cannot be held to his contract, because a company cannot retain any 
benefit which they have obtained through the fraud of their agent.” 
Oakes vs. Turquand, Law Rep., 2 H. L., 325, 344, 1867, in which 
Lord Chancellor Chelmsford approves. Western Bank of Scotland 
vs. Addie, Law Rep., 1 H. L., Scottish, 145, decided on general prin- 
ciples. This principle has been so often decided, and is so well es- 
tablished, that it is not necessary to cite the many cases upon the sub- 
ject. 

The fraudulent misrepresentation or concealment must of course 
relate to material facts, but if it does and has induced a person using 
reasonable caution and judgment, to enter into a contract to pur- 
chase shares, it is ordinarily no answer to his claim to be relieved of 
the contract that by more vigilance he might have discovered the de- 
ception. This point is expressly adjudged by the House of Lords in 
the Directors, etc., of the Central Railway Co. of Venezuela vs. 
Kisch, Law Rep., 2 H. L., 99, 1867. 

In the case just cited, Kisch sought to be relieved of his contract to 
purchase shares in the railway company, and it was objected that he 
had “no ground of complaint because he had an opportunity of as- 
certaining the truth of the representations contained in the prospec- 
tus, of which he did not choose to avail himself ; that in his letter of 
application to purchase shares he agreed to be bound by all the con- 
ditions and stipulations contained in the memorandum and articles of 
association of the company, which, if he had examined, would have 
given him all the information necessary to correct the errors and omis- 
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sions in the prospectus.” To this position the Lord Chancellor made 
answer: “ But it appears to me that when it is once established that 
there has been any fraudulent misrepresentation or willful concealment 
by which a person has been induced to enter into a contract, it is no 
answer to his claim to be relieved from it to tell him he might have 
known the truth by proper inquiry. He has a right to retort upon 
his objector, ‘ you at least, who have stated what is untrue, or have con- 
cealed the truth, for the purpose of drawing me into a contract, can- 
not accuse me of want of caution because I relied implicitly upon 
your fairness and honesty.’” The same principle was announced in 
the same case by Lord Cranworth. L. R., 2, H. L., 121. See, also, 
Mead vs. Bunn, 32 N. Y., 275, 280; McClellan vs. Scott, 24 Wis., 81, 
87. There seems to be some difference in opinion, however, on the 
point whether, as respects creditors, the purchaser of shares is not 
bound to take notice of the provisions of the articles of association. 
Oakes vs. Turquand, supra ; Reese, etc., Mining Company vs. Smith, 
L. R., 4, H. L., 64, 72 ; Downes vs. Ship, L. R., 3 H. L., 343. 
Considering that the transaction between the defendant and the 
company’s agent set up in the plea took place in a State different 
from that in which the company was organized, and that its charter 
was on file in the Auditor’s office in Illinois, it is our opinion that it 
would be possible for the agent of the company to make fraudulent 
representations concerning the laws of Illinois and the charter of the 
company, and that if he did represent that by those laws and the 
charter eighty per cent. of the stock was “non-assessable,” and the 
defendant relied upon this, he is entitled, in the absence of laches 
and acquiescence, as against the company to resist payment of this 
eighty per cent. In this connection it may be mentioned that it is 
the duty of a person who has been fraudulently drawn into the pur- 
chase of shares to take prompt measures, on discovering the fraud, to 
repudiate or rescind the contract. And the reason for this is twofold: 
1. Because his remaining in the company may mislead others into be- 
coming members of it upon the credit of his name, when otherwise 
they would not do so. 2. Because it may likewise induce others to 
deal with it and give credit to it for the same reason. Directors, ete., 
vs. Kisch, supra; Bwlch-y-Plwm & Co., L. R. 2, Exch., 326; Ashley’s 
Case, L. R., 9 Eq., 262 ; Scholey vs. Central Railway Company of 
Venezuela, (bill by shareholder against company,) L. R., 9 Eq., 267, 
note, decided by Lord Chancellor Cairns. In the case last cited the 
Lord Chancellor said: “He certainly thought that the court would 
be most careful to see, in a company going on and trading, in which 
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the rights of shareholders and others varied from day to day, that a 
person coming to complain of misrepresentations of this kind, and 
coming to avoid a voidable contract, came within the shortest limit of 
time which was fairly possible in such a case.” It results from the 
foregoing considerations that if this were an action by the company 
for calls, or a suit by the defendant against the company to rescind 
the contract for the purchase of stock, and the facts were as set out 
in the answer, the law would be with the present defendant, provided 
it appeared that he had been guilty of no laches in discovering the 
fraud, and thereupon promptly repudiated the contract. How the 
contract may be repudiated or disaffirmed, see Bwlch-y-Plwm, etc., 
Company, (sufficiency of plea,) L. R., 2 Exch., 324 ; Ashley’s Case, 
L. R., 9 Eq., 263 ; MeNeill’s Case, L. R., 10 Eq., 503 ; observations 
of Lord Chancellor Hatherley in Smith’s Case, L. R., 4 H. L., 64, 
on p. 73; Lord Westbury in 8. C., p. 77, 78 ; Lord Cairns, ib., p. 70, 
8. C. below, L. R., 2 Ch. App., 604 ; Oakes vs. Turquand, supra and 
cases cited infra. 

It remains to consider how-far the foregoing principles are modified 
when the company has failed or become bankrupt and the rights of 
creditors, in addition to those of shareholders, are involved. As re- 
spects creditors, “the stockholders are special partners, incorporated 
to carry on the business of insurance, and the stock subscribed and 
secured by the several stockholders or partners constitutes the capi- 
tal or fund publicly pledged to all who deal with them,” and the 
stockholders are debtors to the company for their unpaid stock. Ogil- 
vie vs. Knox Insurance Co., 22 How., 380, 387. 

Assuming this to be, as it unquestionably is, a correct view of the 
relation of stockholders to the company and to the public, the argu- 
ment is made on behalf of the defendant that if he was induced by 
the fraud of the company to agree to purchase its stock, he does not 
thereby become a stockholder, because an agreement obtained -by 
fraud is void, and the person so injured has a right to repudiate it 
and treat it as utterly invalid from the beginning, as regards the com- 
pany, and that the company’s creditors have in this respect no higher 
right than the company itself. In other words, if the company has 
no right to collect the subscription or purchase money, for the shares, 
its creditors, who are not creditors of the subscriber to the stock or 
the shareholder, must claim through it, and can stand on no better 
ground, and the right of the assignee in bankruptcy as the represent- 
ative of creditors has simply the right to collect the assets of the com- 
pany, and if the person claimed to be a stockholder is not by reason 
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of fraud entitled to be held as such by the company, this answers any 
possible right of the assignee to a recovery. But the proposition is 
not a sound one, that the right of a person who has been drawn into 
the purchase of stock by the fraud of a company or it agents to relief 
is as great against creditors as it would be against the company. If 
the contest is with the company, it is essentially one with the alleged 
shareholder’s own partners or associates, and if their corporate repre- 
sentative or its agents have practiced a fraud upon him, he is entitled 
to relief against it. But if a person has accepted a certificate of stock 
and becomes to all external appearance a stockholder, persons may 
have become creditors of the company on the faith of his member- 
ship, and in law are presumed to do so, and as they cannot know the 
manner in which he was induced to become a stockholder, there is 
ground to maintain that as to them the manner is immaterial. 

Upon consideration of the adjudged cases, and upon principle, our 
judgment is that a contract to purchase shares induced by fraudulent 
representations or concealment is not void, but only voidable, which 
means, as the House Lords has decided, that it is valid until disaf- 
firmed, and not that if is void until affirmed. Oakes vs. Turquand, 
supra ; Reese, etc., Mining Company vs. Smith, L. R., 4 H. L. 64; 
8. C. below, L. R., 2 Ch. App., 604. 

This doctrine, it will be seen, givés to the purchaser of shares, 
though his purchase was induced by fraud, the right to hold on to 
them if it should be profitable to do so ; and as the rights of credit- 
ors may become involved, who can ordinarily know nothing of the 
fraud practiced upon the shareholder, the law as a condition of relief 
to the latter requires that he shall be guilty of no laches in discover- 
ing the fraud and in repudiating the purchase. 

Speaking of this subject, Lord Romilly, in Ashley’s Case, above 
cited, after referring to the course of decision, says: “ The leading 
principle in all these cases is this: a man must not play fast and 
loose ; he must not say, ‘I will abide by the company if successful, 
and I will leave the company if it fails; and therefore when a misre- 
presentation is made of which any one of the shareholders has notice, 
and can take advantage to avoid his contract with the company, it is 
his duty to determine at once whether he will depart from the compa- 
ny or whether he will remain a member.” L. R., 9 Eq., 262, 268; Mc- 
Neill’s Case, L. R., 10 Eq., 503, 1870. 

Under the English Companies’ Act of 1862, though there has been 
such fraud as will enable a subscriber to defend against calls, and 
though he has repudiated the contract within a reasonable time, yet 
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there seems to be a tendency to hold that he is liable to creditors if 
he has not taken active steps to have his name removed from the reg- 
ister of shareholders before proceedings are taken to wind up the com- 
pany for insolvency. Oakes vs. Turquand, supra ; explained and 
principles applied, Reese, etc., Mining Company vs. Smith, L. R., 
4H. L., 64, 1869; Adtna Ins. Co., etc, 6 Irish Rep., Eq., 298 Ch. 
App.; McNeill’s Case, L. R., 10 Eq., 503 ; Henderson vs. The Royal 
British Bank, 7 El. & B., 356; compare McNeill’s Case, L. R., 10 
Eq., 503. 

These decisions are doubtless in some degree influenced by the spe- 
cial provisions of the Companies’ Act, particularly that of 1862, but 
the general course of reasoning therein is applicable to cases of in- 
solvent or bankrupt corporations in this country. There is no regis- 
ter of stockholders in Illinois provided for, and it is possible that the 
decisions in England requiring active steps by bill in chancery to 
have one’s name removed from the register might not be applicable 
in their full extent here. Indeed, I am inclined to the opinion that 
if a company has fraudulently misrepresented or concealed material 
facts, and thus drawn an innocent person into the purchase of stock, 
he at the time being guilty of no want of reasonable caution and 
judgment, and afterward guilty of no laches in discovering the fraud, 
and he thereupon without delay notifies the company that he repudi- 
ates the contract and asks to rescind the purchase, these facts concur- 
ring, I am inclined to the opinion that the bankruptcy of the compa- 
ny subsequently happening will not enable the assignee to insist that 
the purchase of stock is binding upon him. But it is not necessary, 
as the plea stands, to rule the point. McNeill’s Case, L. R., 10 Eq., 
503, and cases supra. ‘The plea is defective in that it does not show 
that the defendant made use of reasonable diligence to make himself 
acquainted with the matters of fact in respect of which the fraud is 
claimed, nor when or how he repudiated the contract, nor whether he 
offered to surrender the certificate of stock promptly on discovering 
the fraud. 

For these reasons the demurrer to the second special defense or 
plea is sustained. 

Demurrer sustained. 

Love, J., concurred. 
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SUPREME COURT OF ILLINOIS. 


NORTHERN GRAND DIVISION. 


Error to the Superior Court of Cook County. 


FAHRENKRAG 
vs. 


THE ECLECTIC LIFE INS. CO.* 


Held, that the mere fact that the insured was stricken with a mental disease short- 
ly after being insured, does not disprove the evidence of previous good health, 
and is not satisfactory proof of fraud. 

A solicitor or sub-agent called upon the insured and collected a quarterly premi- 
um some two months before it was due. Subsequently the assured called at 
the office of the general agent of the defendant, and demanded a return of the 
quarterly premium, on the ground that it was not due. A clerk in the office 
informed her that the money could not be refunded, and that it was ‘‘all right.” 
Held, that the payment made to the sub-agent or solicitor was binding on the 
company. 

Held, that when a company represents to the public that a certain agent or soli- 
citor has the power to collect premiums, it is estopped from denying his au- 
thority. 

Held, that the mode of paying the premiums as expressed in the policy may be 
modified or changed by the company without prejudice to the policy-holder, 
so long as the money is paid and accepted by the company. 

Held, that because the defendant established a general agency, and invited the 
public to transact the business of life insurance there, it is to be presumed that 
the clerk in charge of the office was authorized to act in the absence of the 
general agent. 


Held, that a general agent can authorize his clerk to transact the general business 
of his office in such a manner as to bind the company, and that the maxim of 
delegatus non potest delegare does not apply in this case. 


Held, that it was the duty of the general agent to give prompt notice to the plain- 
tiff of the repudiation of the payment of the premium as soon as it was discov- 
ered. No such notice having been given, the payment was valid. 


Tuomas Surrey, for Plaintiff. 
Sansum & Leppy, for Defendant. 


Filed June 20th, 1874. 
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Scuotrretp, J. 


A reversal of the judgment of the court below is asked on two 
grounds : first, that the policy was caused to be issued by means of 
the fraudulent representations of the assured in reference to the 
health of Fahrenkrag, upon whose life the insurance was effected. 
Second, that the policy was forfeited for the non-payment of premium. 
We think the evidence fails to show any false representations in re- 
lation to Fahrenkrag’s health. It is on the contrary proved that he 
was in good health at and previous to the time when the policy was 
issued. The mere fact that he was shortly after stricken with the 
disease which ultimately caused his death, does not disprove the evi- 
dence of previous good health. The circumstance might, in connec- 
tion with other evidence tending to show that the disease existed 
when the policy was applied for, be material ; but standing as it does 
in the present case, unsupported by such evidence, it is insufficient 
to raise even a presumption of fraud. Cases are constantly occur- 
ring where those in perfect health on one day, are on the next day 
stricken by fatal disease. 

We cannot assume that the existence of disease after a policy is 
issued upon the life of a person, however short may be the time, 
is of itself satisfactory proof of fraud in the assured. It may or may 
not, depending on other facts in the case, be a circumstance tending 
to prove fraud. 

The defendant is a non-resident corporation having a general of- 
fice in Chicago, which, when the facts transpired that are involved in 
the present suit, was under the control of one Johnson, whose official 
designation by the defendant was that of “manager.” We are not 
informed as to the precise.extent of his powers or scope of his duties. 
He was however regarded as a general agent, and had in his employ 
a clerk and a bookkeeper. The office was indicated to the public 
by a sign on which were, in conspicuous golden letters, the words : 
“Eclectic Life Insurance Company. August Johnson, Manager.” 
One Stiller was authorized by Johnson to solicit applications for po- 

_licies, to deliver the policies when issued on applications made 
through him, and collect the amount of premium named in the poli- 
cies ; and for such services he was to receive a commission of forty 
per cent. on the amount collected. 

Application for the policy now in controversy was made through 
Stiller, and when it was issued he delivered it and collected the pre- 
mium then due, $25.49. This was in the early part of May, and the 
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next premium was by the terms of the policy due on the 17th of the 
following July. Some two days after the policy was delivered Stiller 
again applied to the assured and requested her to then pay him the 
premium due on the 17th of July, recommending that it should be 
done, and assigning as a reason that if her husband should die, and 
this premium not be paid, she would get nothing on her policy. She 
borrowed the money from a cousin of hers, and then paid Stiller the 
amount of the premium due on the 17th of July, $25.49, and obtained 
from him, as agent of the defendant, a receipt, embracing both pay- 
ments. A few days after this, one Tiedemann, acting for the assured, 
went to the office of the defendant in Chicago, taking with him the 
policy and Stiller’s receipt, and asked that the July payment be re- 
funded to the assured, because it was not then due. A clerk en- 
gaged behind a desk in the office, after looking over the papers, in- 
formed Tiedemann that he would have to wait until Johnson returned, 
who, he said, was then at Detroit, but would return in three or four 
days. 

At the expiration of the time designated for Johnson’s return, 
Tiedemann again repaired to the office for the purpose of having the 
July payment refunded. He was then informed, by the clerk with 
whom he had previously conversed, that Johnson had not yet re- 
turned, but that the money could not be refunded ; that the assured 
had elected to make the payment, and that it was “allright.” John- 
son denies that the July payment was made to the defendant, and 
says that the policy was forfeited because of its non-payment. 

The clerk in the office at the time Tiedemann called, in some re- 
spects contradicts Tiedemann’s version, but he admits that he told 
Tiedemann that Stiller had authority to collect. We are inclined to 
think Tiedemann’s version is entitled to most respect. He is to all 
appearances disinterested, and his evidence is unequivocal and to 
matters which there is every reason to suppose he would accurately 
remember. ‘The court instructed the jury with reference to this evi- 
dence as follows : 

“The jury are instructed by the court that if they find from the 
evidence that one Stiller was employed by the defendant to deliver 
the policy in question and to receive a half year premium thereon, 
and that said policy was delivered by him in May, 1871, and a half 
year premium thereon then received by him, and that thereafter dur- 
ing the same month the said Stiller representéd himself to the plain- 
tiff or to her husband as having authority from the defendant to 
receive the premium from the plaintiff for the second half year, mak- 
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ing up a full year’s premium, and that relying upon such representa- 
tions the plaintiff, or her husband, caused such payment to be made 
for a full year and took from the said Stiller the receipt therefor 
offered in evidence by the plaintiff ; and if the jury further find from 
the evidence, that afterward and during the same month the witness, 
Tiedemann, acting on behalf of the plaintiff, called at the office of 
the defendant in Chicago, and exhibited this policy and the receipt 
of Stiller aforesaid to a clerk of the company, then in charge of the 
office, and inquired of him in regard to second payment and receipt, 
and was then and there informed by such person in charge that it 
was all right, or words to that effect, then the jury are justified in 
finding from this fact that the plaintiff had a right to rely on the suf- 
ficiency of such payment and to find that the same same was binding 
upon the defendant, unless this jury also find from the evidence 
that the defendant afterward within a reasonable time repudiated 
such payment to and receipt by said Stiller, and informed the plain- 
tiff of such repudiation.” 

It is insisted that this instruction is erroneous ; that by the terms 
of the policy the agents are prohibited from altering or discharging 
contracts or waiving forfeitures. This objection we do not deem 
tenable, The question in cases of this kind is not, what power did 
the agent in fact possess ? but what power did the company hold him 
out to the public as possessing. F. & M. Ins. Co. vs. Chestnut et al., 
50 Ill., 118 ; The N. E. F. and M. Ins. Co. vs. Schettler, 18 id., 170 ; 
AXtna Ins. Co. vs. McGuire, 51 Tll., 342. It is immaterial what may 
have been said in the policy in regard to the payment of the pre- 
mium. It was within the power of the company, acting through its 
agents, to change entirely the mode of, or dispense with, the pay- 
ments, as provided by the policy, and adopt a different mode and 
time of payment. 

It was said by Comstock, J.,in The Trustees of the First Baptist 
Church vs. Brooklyn Fire Ins. Co., 19 N. Y., 305: “A provision in a 
policy already executed and delivered so as to bind the company, de- 
claratory of a condition that premiums must be paid in advance, 
manifestly has no effect, except to impart convenient information to 
persons who may wish to be insured. As such a provision in the pol- 
icy in question could have no effect upon the delivered and perfect 
contract in which it was contained, so it could have none to prevent 
the same parties from making such future contract as they pleased. 
In any subsequent agreement for a renewal or continuation of the 
risk, it was competent for the parties to contract by parol and to 
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waive the payment in cash of the premium, substituting therefor a 
promise to pay on demand, or at a future day. Proof of such an 
agreement would have no tendency to contradict or to change the 
written policy already in force between the parties, and which would 
be wholly spent before the new agreement could take its place. See, 
also, Meyers vs. Keystone M. L. Ins. Co., 27 Pa., 268. 

And upon like principle it cannot be doubted that the parties 
might, by agreement, instead of deferring a payment to the time 
fixed in the policy, discharge it by a present payment. The execu- 
tion and form of the receipt is of no consequence. It is at best but 
evidence of a fact which may also be proved by parol. The import- 
ant thing is the payment of the money, and if it be paid to and ac- 
cepted by one who is apparently authorized by the company to re- 
ceive it, it is sufficient, whether it be in conformity with the terms of 
the policy or not. 

Stiller had unquestioned authority to solicit the application, to 
deliver the policy when it was issued by the defendants, and to re- 
ceive the money then due. We are inclined to think that the fair 
presumption from this would be that he might also receive such ad- 
ditional sums due at a future day, as the parties might choose to pay; 
but we do not think, under the evidence, that it is necessary to place 
the case upon this ground. 

The defendant invited the public to its general office for the trans- 
action of any and all business in which it was engaged. It was its 
duty to have some one there so long as its office was kept open, em- 
powered to transact business, or at least to receive and give informa- 
tion in regard to its business. Those who were in charge of it, the pub- 
lic were authorized to assume, were its agents, and it is not to be 
presumed by the public that one in charge of the office would act in 
a matter relating to the defendant’s business, about which he was 
unauthorized to act. That Johnson had ample authority is not ques- 
tioned. It was necessary that he should have a clerk and a book- 
keeper to assist him in the business, and they were left in charge of 
it in his absence. It was said in Bodine et al. vs. Exchange Fire Ins. 
Co., 51 N. Y., 123, (2 Ins. Law Journal, 28,) by Earle, C., in deliver- 
ing the opinion of the court : “ We know, according to the ordinary 
course of business, that insurance agents frequently have clerks to 
assist them; and that they could not transact their business if 
obliged to attend to all the details in person ; and these clerks can 
bind their principals in any of the business which they are authorized 
to transact. An insurance agent can authorize his clerk to contract 
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for risks, to deliver policies, to collect premiums, and to take pay- 
ment of premiums in cash or securities, and to give credit for premi- 
ums, and to demand cash ; and the act of the clerk in all such cases 
is the act of the agent, and binds the company just as effectually as 
if it were done by the agent in person. The maxim of delegatus non 
potest delegare does not apply in such a case. 

This we conceive to be a correct statement of the law in such cases. 
Applied to the present case it leaves no room for argument that the 
clerk with whom Tiedemann conversed in the office was, as to the 
communication then made, the agent of the defendant. 

The general duties of the clerk were, as he swears, “ collecting, 
doing office work, sending notices, copying applications and letters, 
etc., under Mr. Johnson’s directions.” 

In the present instance the character of these duties was, from the 
circumstances, somewhat enlarged. Johnson had gone to Detroit, 
leaving the office open to the public for the transaction of business, 
and in charge of the clerk and bookkeeper. Communications, there- 
fore, which if Johnson had been present would have been made to 
him, must necessarily be made either to the clerk or the bookkeeper. 
The clerk acted in this respect, and so far as the public was con- 
cerned properly enough. That under these circumstances he was so 
far the agent of the company as to bind it by notice received or in- 
formation communicated in regard to the payment of premium, is, 
we think, clear. It could not be that parties would have to follow 
Johnson in his travels, or wait his pleasure to communicate or receive 
information in this respect, when the defendant was keeping open its 
general office, in the charge of employees, for the transaction of its 
business. Moreover, a part of the duties expressly enjoined upon the 
clerk, as we have seen, was to give notice in respect to the payment 
of premiums, and to make collections. Had a payment therefore 
been made to him, no question could be raised as to its sufficiency. 
Upon what principle, then, can it be said that information given to 
him that payment had been made to another, was not information 
communicated to an agent in the line of his duty ?- 

We are therefore of opinion that the defendant is concluded by the 
notice given to the clerk by Tiedemann that the premium due in 
July had been paid to Stiller, and that the plaintiff was justified in 
acting upon the information given to him, “that the money would 
not be refunded—that it was all right.” 

When the defendant was thus notified that payment had been made, 
it was its duty, if it designed to repudiate the payment, to give 
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prompt notice to that effect. Had this been done, the plaintiff would 
still have had ample time, of which she would doubtless have availed, 
to have made the payment in such a manner as that it could not 
have been questioned. No such notice having been communicated 


by the defendant, it is now estopped from denying the sufficiency of 
the payment. 


We perceive no error either in the giving or refusing of instruc- 
tions, and the evidence authorizes the verdict as rendered by the 
jury. 

The judgment is affirmed. 


COURT OF APPEALS OF MARYLAND. 


Aprit Term, 1874. 


THE CONSOLIDATED REAL ESTATE AND FIRE 
INS. CO., or Battrmone, 


vs. 


JOHN CASHOW.* ] 


Held, that by the common law of Maryland the 4th section of the statute of 19 
Geo, IL, ch. 37, which has been adopted and is in force in Maryland, applies 
to marine insurance only, and other contracts of reinsurance are and always 
have been valid. 

Held, that in a contract of reinsurance the insolvency of the original insurer in no 
wise affects or limits the responsibility under it. The original insurance and 
the contract of reinsurance are two totally distinct contracts, and there is no 
privity between them. 

Held, that the reinsurance being for half the amount at risk, the defendants pay 
half the loss. 

Held, that if a policy be executed and delivered containing an acknowledgment 
that the premium hus been received, the company will not be allowed to allege 
a want of consideration for their promise when sued after a loss has hap- 
pened. 

The reinsurers stipulate in their policy that the reinsured policy is part of the 
sum or sums insured by the Fulton Fire Insurance Co., and is subject to the 
conditions of settlement in the policy of the aforesaid company. Held, that 


* Opinion forwarded by Lee & Alvord, New York. 
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this dispenses with the condition requiring preliminary proof, and that it is not 
necessary to furnish it to the appellants, the reinsuring company agreeing to 
accept the proof furnished to the reinsured., 


Held, that the condition of the policy that if it be assigned without the con- 
sent of the company it shall be void, refers to an assignment before loss. 


Held, that the evidence of an attorney residing in New York city is sufficient to 
show that a receiver’s sale made in that city has been conducted in accord- 
ance with the statutes of the State of New York. 


Mutter, J. 


This is an action upon a policy of reinsurance issued by the appel- 
lant to the Fulton Fire Insurance Company of New York. The Ful- 
ton company had insured Newhall, Bosie & Co. to the amount of 
$10,000 on their sugar refinery in Philadelphia, and subsequently re- 
insured itself against loss or damage by fire on the same property in 
the appellant’s company to the amount of $5,000. The fire and loss 
occurred while both policies were in force. The right to recover on 
this latter policy is resisted upon several grounds, which appear in 
the exceptions, and have been very fully and forcibly argued in this 
court. 

1. It is first contended that the reinsurance effected by this policy 
is void because prohibited by the 4th section of the statute of 19 
Geo. IL, ch. 37, which has been adopted and is in force in Maryland. 
Kitty’s Rep. of Statutes, 252; Alexander, British Statutes, 760. The 
appellee, on the other hand, insists that that statute and this section 
of it refers exclusively to marine insurance, and this is the first ques- 
tion to be determined. The section in question provides that “ it 
shall not be lawful to make reinsurance unless the assurer shall be in- 
solvent, become a bankrupt, or die.” This language standing- by 
itself would be broad enough to cover fire as well as marine reinsur- 
ance, but it must be construed with reference to the provisions of the 
preceding and subsequent sections of the same law ; so construed, 
and looking to the whole statute and all its provisions, we are of opin- 
ion, after a careful consideration of the question, that the appellee’s 
position must be sustained. By its title it professes to be “ An act to 
regulate insurance on ships belonging to the subjects of Great Brit- 
ain, and on merchandise or effects laden thereon,” and the mischiefs 
recited in the preamble, to remedy which the statute was passed, all 
. have reference to injuries which Parliament supposed had resulted to 
ships and their cargoes, and to British commerce, from the practice 
of making such insurance. Though this would not control any ex- 
press provision of the enacting part of the statute, clearly evidencing 
the legislative intent to give it a more extended operation, yet it 
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requires such intent to be apparent, and expressed in plain language, 
and confines expressions not less plain, but ambiguous or susceptible 
of a narrower construction, to the subject matter embraced by the 
general purview of the act. After the preamble the first section 
enacts “that no insurance shall be made on any ship belonging to 
his majesty or any of his subjects, or on any goods, ete., laden or to 
be laden thereon, interest or no interest, or without further proof of 
interest than the policy, or by way of gaming or wagering, or with- 
out benefit of salvage to the assurer, and every such insurance shall 
be null and void to all intents and purposes.” 

The second section allows such insurance on private ships of war, 
and the third on merchandise or eftects from any ports or places in 
Europe or America, in the possession of the crowns of Spain or Por- 
tugal. 

Then comes the fourth section, which prohibits reinsurance except 
in case of the insolvency, bankruptcy or death of the assurer ; and 
all the subsequent sections except the seventh plainly refer to marine 
insurance. 

In the seventh section, introduced for the wholly different and for- 
eign purpose of regulating the practice of the courts in actions on in- 
surance policies, the language used is, that if a party be sued “in any 
action on any policy of insurance, he may bring into court any sum 
or sums of money,” etc. Here the purpose of the provision is appar- 
ent, and the intent to take it out of the purview of the act and give 
it a more extensive and general operation is expressed in appropriate 
and plain terms. When the practice under this section came in re- 
view in Solomon vs. Berwick, 2 Taunt., 318, which was a suit upon a 
fire policy, it was contended that this clause came within the general 
purview of the act, and was to be confined, like its other provisions, 
to marine insurance, the whole purpose of the statute being to facili- 
tate and protect the maritime commerce of Great Britain ; but said 
Sir James Mansfield, “how does the seventh clause, construe it as 
you will, relate to marine insurances, or regulate them? It is 
quite out of the title of the act. It probably occurred to some 
person, while the act was pending in Parliament, that it was a very 
hard thing that defendants could not pay money into court in actions 
on policies, and he therefore inserted this clause. It has nothing to 
do with the purview of the act. The mischief is exactly the same in 
cases of marine and other insurances, and possibly the person who 
framed the clause might have had that in contemplation, and it is 
hard to believe that there would not have been, by this time, another 
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act of Parliament to redress this grievance if it had not been supposed 
the existing law already applied to it. Here is a clause certainly 
general, and the words are large enough to extend to all policies of 
insurance, and the question is whether there be anything in the act 
which necessarily confines it to marine insurance. The general pur- 
view of the act relates certainly to marine insurance ; but how many 
cases are there, as it has been properly admitted, where acts of Par- 
liament extend to things wholly foreign to their purview.” 

But the very opposite reasoning applies to the fourth section. Its 
purpose and language are fairly within the general purview of the 
act, and the reinsurance there made unlawful may well be held to 
mean reinsurance on marine risks. From the tenor of his opinion 
we cannot doubt that the learned judge would have so decided if that 
section had been before him for construction. In Thelluson vs. 
Fletcher, 1 Doug., 315, the policy (one of those described in the first 
section) was on goods on board a foreign ship, and it was held not to 
be a policy within the first section, as foreign ships had not been in- 
cluded therein. Andree vs. Fletcher, 2 Term Rep., 161, was a case 
of insurance under the fourth section, effected in England on a for- 
eign ship, and the court held that every reinsurance in England, ef- 
fected by either British subjects or foreigners, whether on British or 
foreign ships, was made void by that section. But that was a marine 
insurance, and the case throws no light on the questions we are now 
considering. These are all the English decisions we have been able 
to find in which this statute has been before the courts for construc- 
tion. The statute was repealed by 27 and 28 Vict., ch. 56, and the 
repealing act gives a plain legislative construction of the meaning 
and effect of this original fourth section. It recites the title of the 
original act, and that by its fourth section it is prohibited to make 
reinsurance except in cases therein mentioned, which restriction it is 
expedient to remove, and then enacts ‘‘ that notwithstanding any- 
thing contained in the said act, it shall be lawful to make reinsur- 
ance upon any ship or vessel, or upon any goods, merchandise, or 
other property on board any ship or vessel, or upon the freight upon 
any ship or vessel which may be lawfully insured, and such reinsur- 
ance shall be deemed to be the insurance of interests which may law- 
fully be insured within the meaning of the act imposing stamp du- 
ties on policies of sea insurance.” 

This latter statute was itself repealed by 30 and 31 Vict., ch. 23, 
and the legality of reinsurance is provided for by the new statute, by 
the simple expedient of including reinsurance under sea insurance, 
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when defining that tern: for the purposes of the new act. Arnould 
on Marine Insurance, 94. It is scarcely possible these repealing acts 
would have been couched in these terms if it had ever been suffered 
by the English bench and bar that the original prohibition applied 
to reinsurance on fire as well as on marine risks. But apart from 
this, and upon the plain rules governing courts in the construction 
of statutes, it is, we think, very clear that the language of this fourth 
section must be confined to marine reinsurance. Apart from any 
statute making it unlawful, there can be no question of the validity 
of such a contract. The original insurer by his insurance acquires 
such an interest in the property insured as to enable him to insure 
it for his own protection, and such contracts of reinsurance are in 
common use, and have always been upheld as legitimate and valid in 
this country. 

2. The next question of most importance relates to the extent of 
Jiability under the policy, and it arises in this way: The Fulton 
company before paying the loss became insolvent, was dissolved by 
legal proceedings, and its assets and effects, on being sold by a re- 
ceiver, paid to its creditors a dividend of only twenty per cent. On 
this state of facts the appellants insist there can in no event be a re- 
covery on this policy for more than half the sum paid by the receiver 
to the parties originally insured by the Fulton company. But from 
the nature of the contract of reinsurance, the insolvency of the ori- 
ginal insurer in no wise affects or limits responsibility under it. 
There is no privity of contract between the original assured and 
the reinsurer. The contract of reinsurance is totally distinct from 
and unconnected with the original insurance ; the original insurer 
has no kind of claim against the reinsurer ; the reinsured remains 
solely liable on the original insurance, and alone has any claim against 
the reinsurer. Hence if the original insurer becomes bankrupt, and 
the assured be paid but a small dividend out of his estate, the rein- 
surer is still liable to pay the whole amount of the reinsurance to the 
trustee of the original insurer, without deducting the dividend, and 
the original insured has no claim in respect of the money so paid. 
This view of the nature and character of this contract was early 
adopted by the maritime nations of continental Europe, where it ori- 
ginated, and has been recognized and followed by all the treatises 
and decisions on the subject since. We confine our references to Ar- 
nould on Marine Ins., 94 ; Marshall on Ins., 112, 113 ; 1 Sanf. Sup. 
Court Rep., 137 ; Hone vs. The Mutual Ins. Co., affirmed in 2 Coms. 
235 ; 3 Barb., Ch. Rep., 63 ; Herchenrath vs. The American Mutual 
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Ins. Co., 9 Indiana, 443 ; Eagle Ins. Co. vs. The Lafayette Ins. Co., 
and Blackstone, receiver, etc., vs. The Alemannia Ins. Co., (3 Ins. Law 
Journal, p. 770,) a case recently decided by the Court of Appeals 
of New York, a copy of the opinion in which has been furnished us 
by the appellee’s counsel. This being the unquestioned law of such 
contracts generally, the question then is, have the parties modified it 
by any express stipulation of the policy in suit? It is argued that 
the clause, “Loss, if any, payable pro rata to them,” (the Fulton 
company, ) “at same time and in same manner as they pay,” has this 
effect. In another part of this policy the loss is made payable within 
ninety days, and in that of the Fulton company within sixty days af- 
ter due notice and proof of the same. In the case of Blackstone vs. 
The Alemannia Ins. Co., just referred to, a clause almost identical in 
terms with this was relied on for the same purpose. That clause was 
“ Loss, if any, payable pro rata and at the same time with the rein- 
sured.” And with respect to it and the argument founded thereon, 
the court say, “ By virtue of the first part of this clause the defendants 
are not bound to pay the full amount reinsured by their policy, but 
only such a proportion of the amount of the loss as is the ratio of the 
amount of the reinsurance to the amount originally insured. Thus 
the defendants’ reinsurance being for half the amount of the ori- 
ginal insurance, the defendants are to pay half the loss. In re- 
gard to the latter part of the clause in question, which says that 
the loss is payable ‘at the same time with the reinsured,’ it is 
not possible to conclude from it that actual payment by the rein- 
sured is in fact to precede or to accompany payment by the reinsurer. 
It looks to the time of payability, and not to the fact of payment. 
It has its operation in fixing the same period for the duty of payment 
by the reinsurer as was fixed for payment by the reinsured. To give 
it the construction contended for by the defendant would in sub- 
stance subvert the whole contract of reinsurance as hitherto rendered 
in this State. 

We discover no essential difference between the clause there con- 
strued and the one before us. The same reasoning applies to the 
latter, and when we consider the distinct and independent nature of 
this contract, and that it is wholly unaffected by the insolvency of the 
original insurer, there is, we think, no escape from the force of that 
reasoning. We cannot, therefore, sustain this reasoning of the ap- 
pellants. 

3. Another defense is failure to pay the premium before the loss 
occurred. It was not tendered till after the loss, when it was re- 
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fused. But the policy was issued and delivered, and it contains an 
acknowledgment of the receipt of the premium. This precludes such 
a defense unless controlled by some plain stipulation in the instru- 
ment itself. The only condition of the policy that can possibly affect 
this question is the fifth, which says “no order for insurance will be 
of any force unless the premium be first paid to the secretary of the 
company.” But this is very different from the conditions of the poli- 
cy in Bradley’s case, 32 Maryland Rep., 108, upon which that deci- 
sion was rested. There the conditions provided that the company 
should not be held liable under the policy, or any renewal thereof, 
until the premium in full therefor was actually paid, and if not paid 
within fifteen days the policy would be null and void. Here, what- 
ever may be the meaning of the terms “order for insurance,” we 
cannot construe them as meaning the same thing as the policy itself. 
In its ordinary acceptation an order for insurance is something that 
precedes the issuing of the policy, and the probable purpose of this 
condition was to prevent the applicant from acquiring any right, and 
any liability attaching to the company under such an order, unless 
preceded or accompanied by payment of the proposed premium. 
But at all events it does not mean the same thing as the policy—the 
solemnly sealed contract between the parties. If a policy be execut- 
ed and delivered containing an acknowledgment that the premium 
has been received, the company will not be permitted to allege a 
want of consideration for their promise when sued thereon after a loss 
has happened. Marshall on Ins., 240; 1 Phillips on Ins., sec. 514. 
That is the general rule, and the condition relied on does not exempt 
this policy from its operation. 

4, Failure to furnish preliminary proof of loss is set up as a bar to 
recovery. The policy contains the usual condition respecting such 
proof. It likewise contains all the other usual conditions of an insur- 
ance policy, as if it were an original insurance and not a reinsurance. 
The incertifical and slovenly manner in which contracts of this char- 
acter are often made, frequently gives rise to much difficulty, and 
more than once has drawn from the courts strong expressions of 
censure. 

By the careless use of printed forms, conditions applicable to the 
one class of insurances are embodied in contracts for the other where 
they have but little significance or meaning. In this case, however, 
the parties have used more caution, and the difficulty is obviated by 
the insertion of a clause peculiarly appropriate to a contract of rein- 
surance. By this policy the appellants have stipulated that their in- 
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surance of $5,000 is part of the “sum or sums” insured by the Ful- 
ton Fire Insurance Company of New York, as above, for Newhall, 
Brosie & Co., by their policies, Nos. 2,335 and 2,779, and to be sub- 
ject to the same risks, valuations, conditions and mode of settlement, 
as are or may be adopted or assumed by said company.” 

This in our opinion overrides the condition relating to preiminary 
proof, and renders the furnishing of such proof to the appellants 
wholly unnecessary, and it not only dispenses with such proof, but 
fastens the responsibility of the reinsurer to the settlement and ad- 
justment made by the original insured as to the amount of loss. We 
are unable to impute any other intent to the parties in inserting this 
clause in their contract. The proof shows the Fulton company were 
sued on their policy in the Circuit Court of the United States for the 
Eastern District of Pennsylvania, and a verdict and judgment ren- 
dered against them for $9,206.16. The mode in which this amount 
was ascertained is described by the witness Newhall, one of the orig- 
inal insured parties, and there is no imputation of fraud or bad 
faith on the part of any one in making it. 

The Fulton company assumed this as the amount of the loss they 
were liable to pay, and by so doing, in the absence of fraud or bad 
faith, fixed the liability of the appellants at one half of that sum ; and 
that was the measure of recovery allowed against them in the Supe- 
rior Court. This was in strict conformity with the contract of the 
parties embodied in this policy. The appellants relied upon the 
Fulton company to require all necessary proofs, whether preliminary 
or other, and to investigate any claim that might be made in the 
event of loss, and submitted themselves to such settlement as the 
company might in good faith adopt or assume. 

It therefore makes no possible difference that the settlement took 
the shape of a judgment by confession, or that judgment was ren- 
dered without notice to the appellants of the proceeding. 

It follows from what has been said on this point that the testimony 
of Newhall, stating the mode in which this sum was arrived at, was 
properly admitted by the Superior Court. 

5. The remaining question relates to the appellee’s title. It is con- 
tended there has been no valid assignment of the policy, or of any 
claim under it, to him, and he cannot therefore maintain this action. 
One condition of the policy is that if it shall be assigned without the 
assent of the company obtained in writing therein, it shall be null 
and void. But this evidently refers to an assignment before loss, 
and we did not understand the appellant’s counsel as resting his ob- 
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jection to the validity of the assignment on any failure to comply 
with this condition. It appears from the proof that the “Fulton 
company was dissolved upon proceedings instituted according to the 
laws of the State of New York, where and under which it had been 
incorporated, and John M. Furman was appointed its receiver,” with 
all the usual powers of receivers in like cases to take churge of the 
property and effects of the company, and to “ collect, sue for and re- 
cover the debts and demands due, and the property belonging to it.” 
The receiver on the 7th of August, 1872, sold at public auction the 
claim of the Fulton company against the appellants under this policy 
to the appellee, and that is his title. Its validity depends upon the 
construction and effects of certain parts of the revised statutes of 
New York, which it was agreed should be read from the printed vol- 
ume, and whether the proceedings of the receiver in making the sale 
have been in conformity therewith. Under these statutes receivers 
in that State are, by express provision of law, empowered and direct- 
ed from time to time to sell at public auction all the estate, real and 
personal, vested in them, or which shall come to their hands, after 
giving at least fourteen days public notice of the time and place of 
sale, and also publishing the same for two weeks in a newspaper 
printed in the county where the sale shall be made, if there are any.” 

We do not find any provision similar to those in our insolvent laws 
requiring such sales to be reported to and ratified by the courts, and 
the purchaser’s title is not made to depend upon such report and 
ratification. The receiver advertised on the 24th of July, and sold 
on the 7th of August. If we are to construe this statute as if it were 
an act of our own legislature, we should hold the receiver had complied 
with its requirements as to notice. If we are to determine whether 
his action would be so regarded by the courts of New York, we must 
have recourse to the testimony of witnesses competent to testify on 
that subject. The evidence of the witness Lee on this point, who 
swears that the sale was made “after due public notice and adver- 
tisement, as required by the laws of the State of New York, settles 
the question, provided he is shown to be sufficiently an expert to give 
such testimony. He states that he is thirty-four years of age, and re- 
sides in New York city, and is by occupation a lawyer. This we re- 
gard as sufficient to entitle him to testify as he has done. The ob- 
jection that he is not shown to be a lawyer, practicing in New York, 
or informed of the law of that State, but merely that he is a lawyer 
and resides in New York, and for aught that appears may have prac- 
ticed in another State only, is too refined to be tenable. 
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The tacts that he resides in New York, and is a lawyer by profes- 
sion, authorizes, in the absence of opposing proof, the inference that 
he practiced his profession in the State or city of his residence, and 
this makes him competent to testify respecting the matter about 
which he was examined. 

This disposes of all the several grounds of defense. The rulings 
of the Superior Court being in accord with the views we have thus 
expressed, it follows there is no error in them, and the judgment ap- 
pealed from must be affirmed. 

Judgment affirmed. 


COMMISSION OF APPEALS JF NEW YORK. 


LEWIS WILLIAMS, Respondent, 
vs. 
THE PEOPLE'S FIRE INS. CO., Appellant.* 


Held, that the question whether a jug of petroleum remaining in a warehouse for 
several months increased the risk so as to vitiate the policy, was one of fact 
and ought to have gone to the jury. 

Held, that it is immaterial whether the quantity was large or small, or whether it 
actually did or did not contribute to the fire ; it was for the jury to decide 
whether it increased the risk or not, and if so, it avoided the policy. 


Appeal from the judgment of the General Term of the Supreme 
Court in the First Department affirming a judgment rendered in 
favor of the plaintiff upon the verdict of a jury. The facts appear 
sufficiently in the opinion. 


S. Hann, for Appellant. 
Jno. E. Parsons, for Respondent. 


Eart, C. 


This action was brought to recover the amount of insurance against 


* Argued January 9th, 1874. Decided May 29th, 1874. For case relating to same fire, see 
lus. Law Journal, vol. iii., p. 691. 
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fire upon certain merchandise contained in a store situated in the city 
of New York. The merchandise was destroyed by fire on the 31st 
day of January, 1868. There was a condition annexed to the policy 
that if the risk should be increased by any means whatever within 
the control of the assured the policy should be void, and it is 
claimed that this condition was violated. During several months 
before the fire the plaintiff kept in his store a jug containing from 
two to six quarts of crude petroleum, with which he habitually bathed 
his person, and then dried it in before a fire for medicinal purposes. 
It was clearly proved that this petroleum and the use of it had noth- 
ing whatever to do with the fire. The jug with the petroleum was 
found there after the fire, uninjured and unconsumed. But the de- 
fendant gave evidence tending to show that the presence of this 
petroleum was dangerous, tended to inerease the risk, and would, if 
known, have enhanced the premium charged for the insurance. 

The counsel for defendant requested the judge to charge the 
jury that if they believed that the use of the petroleum increased 
the risk, the plaintiff could not recover. He refused this request, and 
the question is before us upon defendant’s exception to this refusal. 

If the presence of this petroleum had been only casual or tem- 
porary, for some use connected with the store or the merchandise 
therein or the occupants thereof, it would probably not have increased 
the risk within the meaning of the policy. But here it was kept 
there permanently for five or six months. If it had been part of the 
merchandise insured, or if its presence had been expressly permitted 
by the policy, it could not be said to have violated the condition. 
The sale or storage of petroleum, and its use for lighting the store, 
were expressly prohibited unless there was permission indorsed in 
writing upon the policy. This prohibition was not violated, because 
it was not kept in the store for any of these purposes. This petro- 
leum was not therefore expressly permitted or prohibited, and the 
sole question is whether its presence increased the risk and thus 
violated the policy. This question cannot be determined as a matter 
of law, by the fact that the quantity was so small. If plaintiff had 
kept a whole barrel there, or a tank full for the same purpose, 
however much it may have increased the risk, he would not have 
violated any express prohibition in the policy. In such case the 
defendant would have a right to complain only in case the risk were 
increased. In every case it must be a question of fact for a jury to 
determine upon the evidence, no matter how small or how large the 
quantity may be, whether it actually and materially increased the 
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risk. It would be of little use for the insurance company to expressly 
prohibit the sale or storage, or the use of petroleum for lighting, if 
it could be kept on the premises for other purposes in just as large 
quantities and with just as much danger, without avoiding the policy. 
It can make no difference that this small quantity of petroleum did 
not actually contribute to the fire. If its nuture was such as to in- 
crease the risk, it avoided the policy. Mead vs. The Northwestern 
Ins. Co., 7 N. Y., 530. To test this case suppose this petroleum not 
only increased the risk, but had actually caused the fire, it would then 
certainly have been very unjust to have held the defendant liable for 
the loss. I am therefore of opinion that the judge erred in not sub- 
mitting the evidence upon this question to the jury, and in refusing 
to charge as requested. It may be that the jury would have found, 
in consideration of the fact of the small quantity of petroleum and of 
the fact that although present it did not ignite or contribute to the 
fire, that it did not materially increase the risk. But however this 
may be, it was their province and not that of the judge to determine 
this question. 

The learned counsel for the plaintiff has called our attention to the 
case of Townsend vs. Northwestern Ins. Co., 18 N. Y., 168, as in con- 
flict with these views. That was a case of insurance against fire, 
under a policy containing a condition like the one under considera- 
tion here, upon a cotton factory, in which at the time of the insurance 
there was a forcing pump, designed to be used as a protection against 
fire, worked by a water-wheel. The insured during several days, for 
the purpose of repairing the factory, cut off the supply of water and 
thus disabled the pump, and during this time the fire occurred. The 
court held that the risk incident to the making of necessary repairs 
was assumed by the insurers in the absence of any stipulation to 
the contrary in the policy. But,if in that case the insured had per- 
manently disabled or removed the pump for a purpose not impliedly 
or expressly permitted in the policy, it cannot be doubted that the 
court would have held the policy avoided. That case, therefore, is 
in perfect harmony with the views above expressed. 

It is claimed that this defense was not set up in the answer, and 

“hence that it cannot be allowed to avail the defendant here. It is 
true that it was not set up, but witnesses were called to sustain it and 
it was litigated upon the trial without any objection to the form or 
sufficiency of the answer. Evidence was given without objection on 
both sides as to this defense, which was not pertinent to any defense 
set up or any issue made by the pleadings. Hence within the princi- 
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ples laid down in the case of Williams vs. The Mechanics’ and 
Traders’ Fire Ins. Co., decided at the last term of the commission, 
and cases there referred to, the defendant must have the benefit of 
the defense as if it had been regularly set up. 

I have examined the other objections made by defendant to plain- 
tiff’s recovery and find none of them well taken. 

The judgment for the reason above stated must be reversed and 
new trial granted, costs to abide event. 


COMMISSION OF APPEALS OF NEW YORK. 


WYLLIS BLACKSTONE, Recerver erc., Respondent, 
vs. 


THE ALEMANNIA INS. COMPANY, Appellant.* 


Held, that under a contract of reinsurance, the extent of the liability of the rein- 
surer is not affected by the insolvency of the reinsured, nor by its inability to 
fulfill its contracts with the original insured. 


Policy contained the clause, ‘‘ Loss, if any, payable pro rata and at the same time 
with the reinsured.” Held, that by virtue of the first part of the clause, the 
defendant was not bound to pay the full amount reinsured, but only such a 
proportion of the amount of the loss as is in the ratio of the amount of the 
reinsurance to the amount originally insured, but the latter part of the clause 
looks to the time of payment by the reinsurer coincident with the time of pay- 
ment as was fixed by the reinsured. 


JOHNSON, J. 


In the case of Hone vs. The Mutual Safety Ins. Co., 1 Sand., Sup. 
Ct. R., 137, it was adjudged that under a contract of reinsurance the 
extent of the liability of the reinsurer was not affected by the in- 
solvency of the reinsured, nor by its inability to fulfill its own con- 
tract with the original insured. This proposition was maintained by 
Mr. Justice Sandford, giving the judgment of the Superior Court of 
New York, in a careful and learned opinion, thoroughly setting forth 


* Decided February 27th, 1874. See Glen vs, Hope Mutual Life Ins. Co., 3 Ins. Law Journal, 
p. 680, for similar points, 
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the reasons on which the decision rested, and the authorities sup- 
porting it. This judgment was affirmed in the Court of Appeals in 
2 Com., 235. We have examined the printed record as it was pre- 
sented to the court, and find that the questions mentioned were dis- 
tinctly raised both by the exceptions taken at the trial and by the 
points of the counsel on both sides used on the argument. That 
these questions were not particularly noticed in the opinions de- 
livered in the Court of Appeals must be attributed to their being 
regarded as too well settled to require noti¢e. They were necessarily 
‘involved in the judgment pronounced, and the silence of the opinions 
scarcely diminishes the force of the precedent. A recovery was had 
in the case for the full amount of the reinsurance, notwithstanding 
it appeared that the reinsured company was insolvent, and had been 
dissolved, and that its assets were not sufficient to pay more than 
fifty per cent. of its debts. 

The policy now in suit differs from that in the case cited in con- 
tainirg the following clause: “Loss, if any, payable pro rata, 
and at the same time with the reinsured.” By virtue of the first 
part of this clause the defendants are not bound to pay the full 
amount reinsured by their policy, but only such a proportion of the 
amount of the loss as is in the ratio of the amount of the re- 
insurance to the amount originally insured. Thus the defendants’ 
reinsurance being for half the amount of the original insurance, 
the defendants are to pay half the loss. In regard to the latter 
branch of the clause in question, which says that the loss is payable 
“at the same time with the reinsured,” it is not possible to conclude 
from it that actual payment by the reinsured is in fact to precede 
or to accompany payment by the reinsurer. It looks to the time of 
payability and not to the fact of payment. It has its operation in 
fixing the same period for the duty of payment by the reinsurer as 
was fixed for payment by the reinsured. To give to it the construc- 
tion contended for by the defendants, would, in substance, subvert the 
whole contract of reinsurance as hitherto understood in this State. 
In the case before us each of the policies was payable sixty days after 
proof of loss, and there was therefore no necessity for the clause in 
question to regulate the rights of the parties. 

We are, therefore, of opinion that the judgment given at General 
Term by the Court of Common Pleas was correct and should be 
affirmed. 

All concur. 
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COMMISSION OF APPEALS OF NEW YORK. 


WILLIAM H. UNDERWOOD, Respondent, 
US. 
THE FARMERS’ JOINT STOCK INS. CO., Appellant.* 


The policy expressly stated that due notice should be given to the company within 
ten days after a loss occurred. When the loss occurred, the plaintiff waited 
on the agent of the defendant, who stated that the company were suspicious 
about the origin of the fire, and proposed to investigate before paying the loss. 
A few weeks afterward, defendant offered to compromise. 


Held, that the question whether the defendant had waived due notice of loss within 
ten days was one of fact and not of law, and should have been given to the 
jury. , 

Held, that the plaintiff was held to a strict compliance with the terms of the policy 
notwithstanding the expression of suspicion made by the agent. 


Held, that when one hasan opportunity to perform a condition precedent, if the 
other party puts him off from his guard, leading him to believe that the condi- 
tion is waived, he cannot plead non-compliance. To constitute a waiver there 
must be some modification of agreement between the parties. 


Held, that the waiver, to hold, must have been made when the plaintiff could have 
complied with the conditions. 


Appeal from the judgment of the General Term of the Supreme 
Court in the Third Department, affirming a judgment entered for 
plaintiff upon the verdict of a jury. 

The action was brought to recover upon a policy of insurance 
issued by defendant to plaintiff upon a barn and property situated 
in Onondaga County. The property was destroyed by fire in July, 
1868. One of the conditions annexed to the policy of insur- 
ance was that the insured should, in case of loss, forthwith give 
notice to the secretary of the company, and within ten days after 
such loss deliver in a particular account of such loss, signed and 
verified. 

Two defenses were set up in the answer and relied upon in the 
trial : that the verified account of the loss was not delivered within 


* Decided May 28th, 1874. 
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the ten days, and that the plaintiff himself set fire to the property 
insured. 
Other facts appear sufficiently in the opinion. 


Pratt, Mrrcnett and Brown, for Appellant. 
A. P. Smira, for Respondent. 


Eart, C. 


Upon the trial the judge submitted to the jury but one question of 
fact, to wit: whether the plaintiff himself set fire to the barn in- 
sured, and charged them to render a verdict for the plaintiff if they 
found that question in his favor. To this portion of the charge 
defendant’s counsel excepted. 

It is not disputed that it was by the policy a condition precedent 
to plaintiff’s right of recovery that he should deliver to the company 
a verified account in writing of his loss within ten days after the loss. 
This condition was part of the contract of insurance, and effect should 
be fairly given to it as to every other part of the contract. It is un- 
disputed that no account of the loss was delivered to the defendant 
or any of its agents until about one month after the loss. But the 
judge, at the trial, held as matter of law upon the evidence, that this 
condition had been waived by the defendant, and hence that non- 
compliance with it on the part of the plaintiff did not defeat the 
action. It therefore becomes necessary to examine the evidence upon 
this question. 

The plaintiff testified that on Monday after the fire, which was on 
Friday night, he called upon one Seloner, who was the agent of the 
defendant, by whom the insurance was effected, and informed him 
of the fire and asked him what he should do, and he told him to wait 
until the general agent came, and said that he would write to the 
general agent and promised that he and the general agent would in 
a few days call upon him and make affidavits and straighten the 
matter up ; that in about a month they came to him, and the general 
agent drew up an affidavit, which he verified, giving an account of 
the loss, and they took it ; that they then left him, saying that upon 
their return they would straighten the matter up ; that they returned 
in the afternoon of the same day and talked with the plaintiff, but 
did not adjust or pay the loss. The plaintiff also proved that about 
three weeks after this interview with the general agent, he caused 
another account of the loss to be drawn up and verified and sent to 
the secretary of the company, by whom it was returned with a notifi- 
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cation that it was rejected because it was not made and delivered 
within the time required by the policy. This was the first notifica- 
tion received by the plaintiff that he was in default for not delivering 
the verified account of his loss in time. 

Such is the case made by plaintiff upon this question, and if this 
had been all the evidence I think the judge might well have held as 
matter of law that the condition in question had been waived. 
Seloner was the local agent of the company who effected the insur- 
ance. The proof does not show what his precise powers were, but he 
testified that he had been allowed to adjust and pay losses without 
first consulting the company, and that he had taken a large amount 
of insurance for it, and he seems to have acted for the company in 
reference to this loss with its knowledge and sanction. It is proper 
therefore to hold that the company would be bound by what he said 
and did in reference to settling and paying this loss as detailed in 
the evidence of the plaintiff. This agent, when informed of the fire 
and asked by the plaintiff what to do, told him to wait until the 
general agent came, and that he and the general agent would be 
along in a few days and draw the affidavit and straighten the matter 
up. The plaintiff had the right to infer from this that he had nothing 
more to do until the general agent came, and that his affidavit giving 
an eccount of his loss would then be drawn and be in time. 

But the most material part of this evidence is contradicted. Seloner 
testified that plaintiff called upon him at the time mentioned and 
notified him of the fire ; that after inquiring as to the circumstances 
of the fire and expressing his suspicions about it, he told him that he 
would call and look the matter over during the week, and if he found 
it fair and square the company would pay, if otherwise not. He 
denied that he said a word about the general agent, or about making 
out the papers, or that he promised to make them out. He testified 
that on the Thursday following, less than a week from the time of the 
fire, he did call upon the plaintiff in reference thereto, told him that 
the matter looked bad, that he was accused of burning the barn, and 
that he must account for his whereabouts on the night of the fire 
before the company would pay ; that in about four weeks after this 
he and the general agent called upon the plaintiff and asked him to 
go to a justice of the peace and make an affidavit, as the matter 
looked supicious and they wanted to pry into it ; that he went with 
them and made the affidavit, which, although not literally, was sub- 
stantially, except as to time, a compliance with the condition annexed 
to the policy ; that they then told him that they did not feel safe in 
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paying him a dollar, and could not do it with propriety, but that they 
would pay him $200 rather than go to law about it. The judge was 
asked to charge the jury, substantially, if they believed this evidence 
of Seloner, that the action was successfully defended, and he refused, 
and to his refusal defendant’s counsel excepted. 

I think the learned judge erred in refusing this charge. There 
was conflict in the evidence, and as the judge disposed of the ques- 
tion as one of law and refused to submit the evidence to the jury, we 
are bound to take that view of the evidence most favorable to the 
defendant which the jury might have taken. Taking the evidence of 
Seloner then, there was no compliance with the condition and no 
waiver of it. He did nothing within the ten days to induce the 
plaintiff to believe that he was not bound to deliver the verified ac- 
count of his loss within the time specified in the policy. What he 
did and said on the contrary showed that the company would 
scrutinize the loss and probably contest it, and should have made the 
plaintiff scrupulous in a strict compliance with all the requirements 
‘ of his policy. Instead of delivering his affidavit within the ten days, 
he waited about a month, until the local and general agents called 
upon him. They then drew an affidavit, not for the purpose of a 
compliance with the condition, but to enable them to pry into the 
cause of the fire, which they regarded as suspicious, and they then 
informed him that they could not pay the loss, except upon the com- 
promise which they proposed. In drawing and keeping this affidavit 
there certainly was no waiver of the condition. The doctrine of 
estoppel lies at the foundation of the law as to waiver. While one 
has time and opportunity to comply with a condition precedent, if the 
other party does or says anything to put him off from his guard and in- 
duce him to believe that the condition is waived, or that a strict compli- 
ance with it will not be insisted on, he is afterward estopped from 
claiming non-performance of the condition. Unless there is some con- 
sideration for a waiver, or some valid modification of the agreement 
between the parties which contains the condition, I think there can 
be no waiver of a condition precedent except there be in the case 
an element of estoppel. At the time when the affidavit was drawn 
the plaintiff had forfeited his rights under his policy. Nothing that 
was there said or done induced him in any way to forego any of his 
rights, or to omit the performance on his part of anything required 
by his policy, and hence furnished no estoppel against the defendant. 
In Clark vs. The New England Fire Ins. Co., 6 Cush., 342 ; Under- 
hill vs. The Agawam Mut. Fire Ins. Co., 6 Cush., 440 ; Bumsteed vs. 
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The Dividend Mut. Ins. Co., 12 N. Y., 81; Post vs. Aitna Ins. Co., 
43 Barb., 351 ; Ames vs. The N. Y. Union Ins. Co., 14 N. Y., 253 ; 
Trustees First Baptist Church vs. Brooklyn Fire Ins. Co., 19 N. Y., 
305, and all the other similar cases that have fallen under my ob- 
servation, with one exception which will be hereafter noticed, the 
waiver claimed was based upon the conduct of the defendants or their 
agents at a time when the plaintiffs could have complied with the 
conditions. The true rule, I think, is laid down by Mullen, J., in 
Ripley vs. The Aitna Ins. Co., 30 N. Y., 136, as follows: “It seems 
to me that a waiver to be operative must be supported by an agree- 
ment founded on a valuable consideration, or the act relied on as a 
waiver must be such as to estop a party from insisting on performance 
of the contract or forfeiture of the condition.” And in that case 
there was held to be no waiver upon facts fully as significant as the 
undisputed facts in this case. 

The case of Owen vs. Farmers’ Joint Stock Ins. Co., 57 Barb., 518, 
is apparently in conflict with the views above expressed. That was 
an action against this same company, and the policy sued on con- 
tained the same condition as the one under consideration. In that 
case the plaintiff was absent from home at the time of the fire, and 
the proof of loss was not delivered to the company within the ten 
days. But more than a month after the fire the agent of the com- 
pany stated to a party interested in the policy that it made no 
difference, and that the proofs could be sent in after the return of the 
plaintiff, and they were sent in after his return after a further delay of 
about six weeks. It was held upon these facts that the condition 
was waived. If all the facts in that case appear in the opinion, I 
cannot doubt that the court fell into error by not noticing the dis- 
tinction between a waiver before forfeiture and one made afterward. 
In that case there was no estoppel, as the plaintiff did not delay 
until after the ten days in consequence of anything said or done by 
defendant’s agent. There. was no consideration for the waiver and 
no valid agreement to waive the condition. Although that case is 
said to have been affirmed in the Court of Appeals, the opinion of 
that court is not furnished, and we are unable to see the precise 
ground upon which the affirmance was based. 

In this case the facts should have been submitted to the jury with 
proper instructions, and if they had found that in consequence of 
what the defendant’s agent said or did before the expiration of the 
ten days, as testified to by the plaintiff, he was induced to delay com- 
pliance with the condition until after that time, then there would 
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have been a waiver of the condition and non-compliance with it 
would have furnished no defense to the action. But my brethren 
are unwilling to express an opinion upon the doctrine of waiver as I 
have stated it, but concur with me in reversing the judgment upon 
the ground that the judge erred in holding as a matter of law that 
the condition was waived, and that the evidence in reference thereto 
should have been submitted to the jury. 

Judgment reversed and new trial granted, costs to abide event. 

All concur. 


SUPREME COURT OF WISCONSIN. 
Appeal from Circuit Court, Dodge County. 


BENJAMIN C. SAWYER, Appellant, 
vs, 


THE DODGE COUNTY MUT. INS. CO., Respondent. 


The policy covered wheat in stacks in the town of C, and grown by the plaintiff. 
The land on which the wheat was stacked was owned by the plaintiff when the 
fire occurred, but not when the policy was issued. Held, that policy did not 


limit the i to wheat in stacks grown on his own land when the policy 
was issued, but included the wheat of the plaintiff without regard to the place 
where it was grown or stacked within the town of C. 


Action on an insurance policy for the loss of a quantity of wheat 
in stacks. The defendant had judgment dismissing the complaint 
with costs, and the plaintiff appeals. The material portion of the 
policy is as follows : 


“The Dodge County Mutual Insurance Company, Waupun, Wis- 
consin, in consideration of nineteen 50-100 dollars, by the said com- 
pany received, do insure B. C. Sawyer, of the town of Chester, 
county of Dodge, and State of Wisconsin, against loss or damage by 
fire or lightning, to the amount of thirteen hundred dollars, on the 
following described property, viz : 


* Argued July 22nd, 1874. Opinion filed August 4th, 1874, 
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“Five hundred dollars on his main barn, east of new barn, two 
hundred dollars on his live stock therein, and when running at large. 

“Three hundred dollars on his granary and wagon-house, three 
hundred dollars on his grain therein or in stack.” 


The insurance was for the term of five years from the date of the 
policy. The wheat was burned August 26th, 1872, and was of the 
value of over $300. It was raised by the plaintiff and stacked upon 
land in the town of Chester, owned by him when the wheat was 
burned, but not when the policy was issued. Due notice was given, 
and proofs of loss were furnished to the defendant, as required by 
the terms of the policy. The application of the plaintiff upon which 
the policy was issued, contains the following specifications: ‘In the 
town of Chester, County of Dodge, State of Wisconsin.” “ Descrip- 
tion of land on which buildings stand. Sec. 17, Town 13, Range 15.” 

The cause was tried by the court, (a jury trial having been duly 
waived,) and the court found the above facts from the evidence, and 
also found as follows : 

“5th. At the time the fire occurred, the plaintiff had and owned 
in stacks upon his farm in section 17, described in the application for 
the said policy, grain in stacks of a greater value than the sum of 
three hundred dollars, and these stacks were situated within about 
ten rods of the main barn mentioned in said policy. 

“6th. At the time of issuing the policy, the plaintiff owned land in 
section seventeen above mentioned, but not adjoining the premises 
above described, on which the stacks of grain which were destroyed 
by fire were situated, and a distance of one hundred rods intervened 
between the two pieces of land.” 

Upon the foregoing facts, (concerning which there is no dispute,) 
the court below held that the defendant was not liable for the loss. 


Ewett & Lanner, for Appellant. 
Patmer, Hooxer & Pits, for Respondent. 


Lyon, J. 


The contract of insurance in respect to the wheat in stack named 
in the policy, is not limited by the terms thereof to wheat stacked 
within the curtilage of the buildings insured, or either of them, nor to 
wheat grown or stacked on section 17, nor yet to wheat grown or 
stacked on lands which the plaintiff owned when the policy was 
issued, but is, in terms, an agreement by the defendant to insure the 
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plaintiff for five years, in the sum of three hundred dollars, against 
loss or damage by fire or lightning, to his wheat in stack in the town 
of Chester. Had the defendant desired to limit its risk to wheat 
grown on a particular section, or stacked in a particular place, it 
could have done so very easily by inserting a provision to that effect 
in the policy. Not having done so, the contract admits of but one 
construction, which is, that it includes any wheat of the plaintiff in 
the town of Chester, without regard to the section on which it was 
grown, or the place where it was stacked. To give it any other con- 
struction would be to interpolate in the contract conditions and 
limitations which the parties to it did not place there and to which 
they have not assented. 

We are clearly of the opinion that the policy of insurance covered 
and included the wheat of the plaintiff which was burned, and hence, 
that the Circuit Court erred in giving judgment for the defendant. 

The judgment must be reversed and the cause remanded with 
directions to the Circuit Court to give judgment for the plaintiff for 
the sum demanded in the complaint. 


SUPREME COURT OF ILLINOIS. 


NORTHERN GRAND DIVISION. 


Appeal from Warren County. 


THE HARTFORD FIRE INSURANCE CO. 


vs. 
WILLIAM H. WEBSTER.* 


Held, that the agent at the time the insurance is being effected, or prior, has no 
power to waive any of the conditions thereof ; and after the contract is reduced 
to writing, parol evidence is inadmissible to vary the terms of the contract. 


* Filed June 20th, 1874. 
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Joan J. Guenn, for Plaintiff. 
» for Defendant. 


ScHoLriELp, J. 

The policy upon which this suit is brought contains this among 
other conditions: “If the premises hereby insured become vacated, 
by the removal of the owner or occupant for a period of more than 
thirty days, without immediate notice to the company and consent 
indorsed hereon, * * * * then and in every such case this policy 
shall be void.” The evidence shows that the property insured—a 
dwelling house—was vacated on the 12th day of January, and there- 
after remained unoccupied until it was destroyed by fire on the 13th 
day of the ensuing February. There is no evidence that notice of 
this fact was given to the company, or that its consent was indorsed 
on the policy. The plaintiff however testified that the reason he did 
not notifiy the company that the premises were vacated and unoc- 
cupied was, because the agent of the company told him at the time 
the insurance was made, that it was not necessary to give notice if 
the house became vacant. ; 

The agent of the company swears that what he told the plaintiff 
was, that if the house was not vacant for more than thirty days, it 
was not necessary to give notice. The court, at the instance of the 
plaintiff, instructed the jury upon this point that, “the neglect of 
Webster to give notice of the vacancy of the premises for more than 
thirty days would not vitiate or avoid the policy, if the jury believe 
from the evidence that the defendant or its agent waived such notice 
at the time the policy was issued, or at any other time before the 
loss.” 

This instruction is clearly erroneous and should not have been 
given. No principle of law is better settled than that the evidence of 
a contract cannot exist partly in writing and partly in parol. What- 
éver may have been said in reference to the contract between the 
parties at the time of, or prior to its execution, after it was reduced 
to writing, parol evidence was inadmissible to enlarge, modify, or 
contradict its terms as expressed in the written instrument. Tho 
parties might undoubtedly, by a subsequent agreement, modify or 
enlarge its terms by parol, but that was not the case here. What 
was relied on as an excuse for not complying with its terms was said 
when the contract was being made, and is directly contradictory to 
it, as evidenced by the policy. 

It may be that this condition is somewhat oppressive in its char- 
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acter upon the assured. Still, as was said in Hartford Fire Ins. Co. 
vs. Walsh, 54 Ill, 168, in reference to such conditions, “ between 
parties able to contract they have the right to insert them, and when 
inserted we must give them force and effect, although we may doubt 
the propriety of persons taking policies so burdened with conditions.” 

Under the evidence before us, the plaintiff was not entitled to recover 
because he failed to give notice of the vacancy of the premises, and 
obtain the company’s consent, as required by the policy, and the 
policy was thereby forfeited. for the reasons given the court erred 
in overruling the motion for a new trial. The judgment is reversed 
and the cause remanded. 

Reversed and remanded. 


SUPREME COURT OF MICHIGAN. 


Juty Term. 


LAPEER COUNTY FARMERS’ MUT. FIRE INS. 
ASSOCIATION 


vs. 
WILLIAM H. DOYLE. 


It was left to the jury to decide whether a word written in the policy spelt ‘‘ six,” 
or ‘‘oix,” a word without meaning. Held, that this was an error that the court 
below should have decided this point as a matter of construction and on in- 
spection. 


Gasaut & Geer, for Plaintiffs in Error. 
S. & C. P. Tuomas, for Defendants in Error 


Per Curiam. 
Doyle sued on a policy of insurance and the case was made to turn 
before the jury on a question whether a word written in the policy, 
and not upon erasure, or in a manner to create any doubt as to its 
authenticity, was the word “six,” and hence sensible, or “ oix,” and 
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therefore without meaning. If the former, it was against the right of 
the plaintiff below to recover. If the latter, it favored recovery. The 
court submitted it to the jury to find whether the word was written 
“six” or “ oix,” and allowed them to return a verdict for the plaintiff 
below if they should be of opinion that the word was written “ oix.” 

They found for the plaintiff below, and judgment being entered, the 
association brought error. The ruling was clearly wrong. The court 
should have decided the point as matter of construction, and an in- 
spection shows plainly enough that the word was “six” and not 
“ oix.” 

The judgment must be reversed with costs and a new trial ordered. 


SUPREME COURT OF CALIFORNIA. 


Aprit Term, 1874. 


HOWARD 
vs. 
CONTINENTAL LIFE INS. CO., or New Yorx.* 


The policy required the annual premiums to be paid in advance, but allowed 
thirty days’ grace, and permitted payments to be made half, quarter or thrice 
yearly in advance. Held, that in case where the premiums were payable thrice 
yearly the policy did not contemplate the second and third installments to be 
paid at the end of the year, but at the end of four and eight months. 

Held, that the privilege which the company had of deducting the amount of un- 
paid premiums in case of death, did not relieve the insured from the obligation 
to pay the installments when due. 

Held, that unless otherwise agreed, the whole of the premium was payable in ad- 
vance, and that in this case the company was not liable unless the thrice 
yearly payments were made as they became due—each payment in advance. 


Appeal from the Disrict Court of the Fifteenth Judicial District, 
city and county of San Francisco. 


Gro. A. Noursg, for Appellant. 
Van Dyxe & Loewy, for Respondent. 


* Opinion filed June 27th, 1874, 
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McKinstry, J. 


After stating “in consideration of representations,” etc., the policy 
proceeds: “And of the annual premium of, etc., to be paid on or 
before the 31st day of October in every year during the continuance 
of this policy, or within thirty days after the payments of the above 
shall be due and payable, or (with the consent of the company,) half, 
or quarter, or thrice yearly in advance, with interest ; one third of 
which may be indorsed as a loan, do assure,” etc. 

The learned counsel for respondent treat the provisions of the 
policy as extending a credit for the second and third installments to 
the end of the year. It must be admitted that this does not accord 
with the portion of the instrument above quoted. The assured 
elected to make thrice yearly payments, and by the plain language of 
the contract the second and third installments became due in four 
and eight months after the first, if he should live throughout the 
year. 

It is said, however, the construction claimed must be adopted in 
order to give effect to the stipulation that the insurers should pay— 
within ninety days after proof of the death, etc.—the sum insured, 
“any balance of the year’s premium, (when not all paid at the com- 
mencement of the year,) or any indebtedness to the company on ac- 
count of this policy being first deducted therefrom.” 

It is urged, that to hold the assured bound—under pain of forfeit- 
ure—to pay the second and third installments as agreed, would 
make the contract unilateral; that as the company, by the clause 
above recited, has secured to itself the whole year’s premium on the 
death of the assured, it would be a violation of the principle of mutu- 
ality to declare the policy forfeited by reason of a failure, on the part 
of the assured, to pay a balance, the payment of which is made cer- 
tain by .the terms of the contract ; that it is impossible there can be 
a balance due of the whole annual premium without a reciprocal 
liability of the company for the entire year. 

The clause as to deducting any indebtedness on account of the 
policy is satisfied by reference to the circumstance that one third of 
each year’s premium could be indorsed asa loan. We agree that it 
was intended—in case of the death of the assured before one or both 
of the postponed installments would have become due had he continued 
to live—that the company should deduct, from the amount insured, 
the balance unpaid of the year’s premium. But we do not think that, 
as a consequence of this right reserved by the insurers, the assured 
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was relieved of the necessity of paying any installment when it was 
agreed it should be paid. 

The company was authorized to deduct any installment not due at 
death, but was not compelled to pay the sum insured, with the right 
to deduct an installment overdue when death occurred. Thus con- 
struing the several clauses effect is given to all the stipulations of the 
contract, but to sustain the view of respondent it would be necessary to 
ignore the portion of the policy which fixes the thrice yearly pay- 
ment ; making the policy read that the payments should be made 
one third at the commencement and two thirds at the end of the year. 

Primarily, the whole of the annual premium was payable in ad- 
vance. Passing the other incidents, the consideration for the policy 
was the payment of the whole of this premium ; if it was not paid 
the policy was to lapse. But the assured had the option—the com- 
pany consenting—to pay thrice yearly in advance. In the first case 
there was to be no obligation to pay the sum insured unless the whole 
premium was paid ; in the second, no such obligation unless each 
thrice yearly payment was made as it became due. In both cases, 
the company was entitled to receive the whole annual premium as 
the consideration for insurance during the year. Such was the con- 
tract, and we see nothing inequitable in its terms. The subtraction 
of the installment, which would not have been due if the assured had 
continued to live, was the only way in which the company could be 
placed in a like position, with respect to the assured, to that they 


occupied with respect to others who had paid the whole of the an- 
nual premium in advance. 


Judgment reversed. 
Crockxert and Nizzs, JJ., and Watuacz, C. J., concur. 





CASES DECIDED IN THE LOWER COURTS. 


REINSURANCE—PREFERENCE OF POLICY-HOLDERS. 
Supreme Court of New York.—Special Term—July, 1874. 


BERNARD CASSERLY, Recerver, £T¢., 
vs. 
DAVID S. MANNERS et at.* 


The authority granted by law to an insurance company to reinsure is granted for 
the benefit of the company, and not of individual policy-holders. 


The New Amsterdam Fire Insurance Company was a corporation 
duly organized under the laws of the State of New York in the year 
1852. In the month of October, 1871, the defendants were the direc- 
tors of said company, and its assets, including capital and surplus, 
amounted on the first day of that month to the sum, excecding a 
little four hundred thousand dollars. 

The said company had agents for the transaction of the insurance 
business in Philadelphia, Chicago and Milwaukee. 

On the 8th, 9th and 10th of October, 1871, a large and disastrous 
fire occurred in Chicago. All New York companies who had agencies 
in that city suffered immense losses, in consequence of which was a 
panic among insurance men, and a feeling that every company which 
had agencies in that city had become insolvent. On or about the 
12th day of October, 1871, the directorsof the New Amsterdam com- 
pany passed the folowing resolution : 

“ Resolved, That, provided the losses of the company by the fire at 
Chicago shall not exceed the amount of the capital and surplus of the 
company over and above reinsurance, excluding the lease of the com- 
pany of No. 173 Broadway, that the stock of the company be filled 


* New York Daily)Register, August 6th, 1874. 
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up by the stockholders, pro rata, to any amount that may be required 
therefor.” , 

It was impossible to ascertain the amount lost by the New Amster- 
dam Insurance Company at once, in consequence of the great confu- 
sion arising from so great a calamity in Chicago, and the exact 
amount of the losses were not ascertained until the latter part of the 
month of November, when they were found to reach about the sum 
of four hundred thousand dollars. 

On the 26th day of October, 1871, the directors of the New Amster- 
dam adopted the preamble and resolution following, to wit : 

“ Whereas, in view of the great anxiety manifested by the policy- 
holders of the New Amsterdam Fire Insurance Company in refereuce 
to its losses at Chicago ; and whereas our agents at that place have 
failed to furnish the company with a detailed statement of its 
losses; and whereas, under the circumstances, it is deemed ad- 
visable to reinsure all the policies taken at and issued from this 
office, (not including agency policies, ) until such time as a satisfactory 
adjustment of such losses can be made; and that such reinsurance 
shall be effected in some company where the same may be returned 
to this company when deemed advisable ; and as such arrangement 
can be made with the Home Insurance Company of New Jersey, with 
a fresh paid-in capital ; therefore 

Resolved, That. the officers be authorized and directed to reinsure 
said risks in said company in the name and for the benefit of the 
policy-holders, and pay to said Home Insurance Company of New 
Jersey forty thousand dollars, being the estimated amount for said re- 
insurance ; which reinsurance shall be accurately calculated by a per- 
son to be appointed by the Board of Directors of each company, and 
if said sum shall be deficient or in excess of the amount, the same 
to paid by or returned to this company.” 

That the said Home Insurance Company was a New Jersey cor- 
poration, which had been organized some little time before the 
passage of this resolution, and had a paid-up capital of $60,000, but 
had, up to this time, done little or no business. That the president 
and secretary of the Home Insurance Company were also the presi- 
dent and secretary of the New Amsterdam Insurance Company. The - 
defendants, Wallis, Duryea, Brunges, Bearns, were also directors in 
the Home Insurance Company. On the 27th of October the said 
sum of forty thousand dollars was paid by the New Amsterdam com-° 
pany to the Home company, and the latter company insured in bulk 
the home risks of the New Amsterdam ; but no policy was issued, 
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nor was the consent of the policy-holders of the New Amsterdam 
company asked. The amount of the risks thus transferred amounted 
to about ten millions of dollars. Immediately after this time the 
officers of the New Amsterdam company commenced negotiations with 
the policy-holders at Chicago for a settlement of their losses as adjusted 
at fifty centson a dollar, and procured a composition to be signed by 
most of the policy-holders to that effect. 

The said losses, if paid in full, would have exhausted the entire 
capital and surplus of said company, and the remaining policy-holders 
would have been entirely without security. 

The Home Insurance Company continued to do business only for 
a few months, and was then wound up. It paid promptly all losses 
which accrued upon the risks transferred from the New Amsterdam. 
On the 19th day of December, 1871, the plaintiff was appointed 
receiver of the New Amsterdam company, it being declared to be in- 
solvent, and this action is brought against the directors of said com- 
pany to recover of them the $40,000 paid to the Home Insurance 
Company, it being claimed to have been paid in violation of law. 


W. H. Pecenam and E. R. Means, for Plaintiffs. 
Joun K. Porter, N. B. Hox, and Jonx Wiystow, for Defendants, 


Van Brunt, J. 


The foundation of the plaintiff's claim to a recovery in this action 
is, that the directors, by their action, have violated their duties, as 
officers of the New Amsterdam Fire Insurance Company, in appro- 
priating the $40,000 to the purposes which they did. 

First, because the Home Insurance Company is a foreign corpora- 
tion, excluded by the laws of this State from doing business therein ; 
and, secondly, because the New Amsterdam had no power whatever 
to effect reinsurance in any company, in the manner which was done 
in this case. 

I shall consider this last proposition first ; and, in disposing of the 
question, I shall assume that the directors did not have a positive in- 
_ tent to commit a fraud, although their acts may have amounted, 
if unauthorized by luw, legally to a fraud upon the creditors of the 
company. They certainly did not suppose that they were violating 
any law—if they have done so. They supposed that, by arrange- 
ments which could be made with the creditors of the company at 
Chicago, it would be able to continue business ; but these expecta- 
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tions seem to have been based upon their being able to effect some 
compromise with their creditors. 

The evidence of the case would seem to warrant the finding, how- 
ever, that unless such compromise was effected there were very great 
doubts as to the ability of the company to go on with their business. 
IT have been entirely unable to discover where the law gives any au- 
thority whatever for the effecting of a reinsurance in the manner in 
which this has been done. 

It is true that the act under which fire insurance companies are 
organized provides that any company organized under that act may 
effect reinsurance of any risks taken by them respectively ; but is 
this power of reinsurance to be exercised for the benefit of the com- 
pany or policy-holders? Was it intended by that statute to allow 
the company, at its option, to give to a few favored policy-holders the 
securities of two companies instead of one? Was the money con- 
tributed in premiums by policy-holders to be used in procuring a re- 
insurance of policies in which they had no interest, and from which 
reinsurance they might not derive any benefit? Was it not intended 
that this reinsurance when made should be made in the name of and 
for the benefit of the company, and not of individual policy-holders ? 
If this is not the true construction of the law, then any insurance 
company in insolvent circumstances may, by reinsurance, use the 
whole of their assets to procure reinsurance, and thus deprive their 
creditors of any means of collecting their debts, and thereby give 
a preference of the holders of policies whose losses shall accrue sub- 
sequent to such reinsurance, which our statute expressly forbids. 

_ The insurance in this case was not for the benefit of the company. 
Even if every policy had been surrendered, no amount such as was 
paid for reinsurance would have been withdrawn from the creditors of 
the company. In fact the reinsurance was not made because of any 
anticipated benefit to the creditors of the company, but expressly to 
keep the business for the benefit of the New Amsterdam company 
after they had settled their Chicago losses. 

It will be noticed that the Home company was to return these 
risks when required by the New Amsterdam company. 

The resolution provides that the reinsurance shall be in the name 
of and for the benefit of the policy-holders whose risks were reinsured, 
not all their policy-holders, but only for the benefit of those whose 
policies issued from the home office; this in itself was, I think, a 
violation of the statute forbidding corporations from giving prefer- 
ences, 
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It may be said that this company was not insolvent, and the direc- 
tors did not know such to be the fact. The answer to that is that 
they knew that they had risks enough in Chicago to render them in- 
solvent if there was a total loss. 

They knew that an immense fire had occurred there, and that they 
might be insolvent and probably were, and as the facts since de- 
veloped show they were; and although they passed a resolution 
looking to the supply of any amount as to which their capital might 
be impaired, their stockholders were not required to comply with any 
such resolution. The whole theory upon which they expected to 
continue business was that they could compromise it with their 
Chicago creditors by paying a percentage of the amounts due under 
their policies. 

These facts seem to me to show that they contemplated not only 
the possibility but the probability of their not being able to pay their 
Chicago losses in full. 

Under these circumstances the company take forty thousand dollars 
of the assets of the company which belonged to the creditors and 
prefer by reinsurance ’a certain class of policy-holders to the exclusion 
of all others. This was giving a preference toa certain class who 
might thereafter become creditors of the company, which the direc- 
tors had no right to do. It is not necessary to pass upon the ques- 
tion whether, under the circumstances of this, if the reinsurance had 
been effected for the benefit of the New Amsterdam company the 
directors would have been protected, or the insurance was not done 
in that way. The result of this operation is that the policy-holders 
at the home office use the money contributed partially by the Chicago 
policy-holders for the purpose of putting their policies beyond the 
contingency of any loss which might arise from the inability of the 
New Amsterdam company to pay all its losses. Money which the 
Chicago policy-holders had the right to demand should be kept to 
answer their losses. It may be asked, what difference does it make 
to the Chicago policy-holders whether the reinsurance was effected 
in the name of the New Amsterdam company or in the name of the 
policy-holders ? 

If the insurance is made in the name of the company, in case of 
the payment to the company of any loss which has been reinsured, 
all the creditors receive the benefit from the payment of such loss, 
and they all receive the same dividend upon their claims ; whereas if 
the reinsurance is made in the name of the policy-holder, and a loss 
occurs, the policy-holder who is reinsured has his loss paid to him in 
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full by the company in which he has been reinsured, while another 
policy-holder who suffers a loss at the same time, and he has not 
been reinsured, gets only a percentage upon his loss. Any construc- 
tion placed upon the law authorizing reinsurance which would allow 
reinsurance in favor of the policy-holder, brings it into conflict with 
the statute forbidding a corporation from giving preferences ; whereas 
if the reinsurance is made for the benefit of the company, the two 
statutes do not conflict. 

The law allowing reinsurance is not for the benefit of individual 
policy-holders, but for the benefit of the whole body. 

It seems to me, therefore, that the directors, in making such re- 
insurance, violated their duty, and are liable to the creditors of the 
company for the misappropriation of this money. 

The receiver in this action represents all the creditors. The direc- 
tors are undoubtedly entitled to be subrogated to the rights of any 
policy-holders whose losses have been paid by the Home Insurance 
Company. 

In view of the novelty of the question, I shall grant a stay of pro- 
ceedings upon the judgment until the appeal may be heard at the 
General Term, in case the defendants should desire to appeal. 

I have not considered necessary to determine the first proposition, 

The plaintiff must have judgment. 
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COMPLIANCE WITH STATE LAWS. 


Court of Common Pleas—Dauphin County.—-July, 1874. 


THE COMMONWEALTH OF PENNSYLVANIA, ex nex. Samu. E. Drvmicz, 
Artornry GENERAL, 
vs. 
THE HOCK AGE MUTUAL BENEFICIAL ASSOCIATION or Pamape.puta.* 


Every imsurance company of the commonwealth is required to file with the In- 
surance Commissioner a certified copy of its charter, together with a certificate, 
stating the time of its organization, the location of its principal place of busi- 
ness, and the names and residences of its officers, as directed by the 8th sec- 
tion of the act of 4th April, 1873. 

Every insurance company is compelled to transmit to the Commissioner a state- 
mentof its condition and business, as directed by the 12th section of that act, 
except those specially exempted by section 16 of same act, who must at all 
times answer such interrogatories as the Commissioner may require to ascer- 
tain their character and condition. 


No company incorporated within this commonwealth since the adoption in 
1857 of the fourth amendment to the Constitution, can claim immunity from 
tiling such certificate and making such statement, on the ground that said act 
violates the Constitution of the United States by impairing the obligation of 
contracts, although there may have been no provision in the charter reserving 
to the legislature ‘‘ the power to alter, revoke or annul it.” 


Lyman D. Gitpert and Samort E. Dimuics, for Commonwealth. 
D. C. Harrineton, for Defendant. 


Pearson, P. J. 


On the 4th day of April, 1872, the defendant was incorporated by 
an act of Assembly. On the 4th day of April, 1873, a statute was 
enacted “to establish an insurance department ;” pursuant to which 
an insurance commissioner was duly appointed. Complaint was made 
to the Attorney General by the Insurance Commissioner, that this 
corporation had neglected and refused to file in his office a certified 
copy of its charter, time of its organization, location of its place of 
business, names and residences of its officers, and a statement of its 


* From the Legal Intelligencer, Philadelphia. 
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condition, business, etc., and asking that the concern might be closed. 
This was duly brought before us pursuant to the act of Assembly, 
and it is agreed that the court shall find the facts so far as they are 
disputed. An answer has been filed by the defendant, to which there 
is a replication to matters more of form than substance. 

The eighth section of the act of April 4th, 1873, requires every in- 
surance company of the State to file with the Commissioner a certified 
copy of its charter, together with a certificate stating the time of its 
organization, the location of its principal place of business, and the 
names and residences of its officers. This, it is conceded by the 
answer, has not been done. The excuse given in the answer, and 
urged on the argument, is that the charter is a contract between the 
company and the State, and that consequently the latter has no 
power to add to its terms or force additional burdens on the respon- 
dent. That it cannot be called on to furnish a copy of its charter, 
but did refer the Insurance Commissioner to the page in the statute 
book, in which he would find it printed. It is not pretended that the 
time of the company’s organization, the place of its insurance or 
business location, or the names of its officers, was set forth or reported 
in any way, although we now have papers attached to the answer 
from which the location might be inferred, as they are dated at Phil- 
adelphia. It is not averred that such papers were sent to the Com- 
missioner. The whole assumption of this corporation, as to its 
charter being a contract by which it is exempt from legislative control 
and above immunity to change, is fallacious. It took its charter 
under the twenty-sixth section of the first article of the State Consti- 
tution as amended in 1857, which declares “that the legislature shall 
have power to alter, revoke or annul any charter of incorporation 
hereafter conferred by or under any general or special law, whenever 
in their opinion it may be injurious to the citizens of the common- 
wealth ; in such manner, however, that no injustice shall be done to 
the corporators.” These and similar expressions have received judicial 
construction. In Sherman vs. Smith, 1 Black, 593, it was decided by 
the Supreme Court of the United States, that where a law creating or 
authorizing banks to organize under a statute, reserved to the legis- 
lature the power to alter or repeal the act, it by necessary construc- 
tion reserved the power to alter any one of the terms and conditions 
or rules of liability prescribed in the act, and therefore a law making 
the stockholders individually liable for the debts, does not impair the 
contract between the State and,stockholders. We may fairly infer 
that if the legislature has the power to repeal the whole charter, it 
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may well be said to possess that of comparatively small modifications, 
The major includes the minor. In 1 Paige’s Ch. R., p. 102, it is held 
that where a power to alter, amend or repeal a charter is reserved in 
a law, it may be exercised by the legislature, and it will be presumed 
where the charter is repealed that it was for sufficient cause. 

In the Iron City Bank vs. Pittsburg, 1 Wright, 340, we have a case 
arising under a different clause of the Constitution, but in substan- 
tially the same words. The bank had a provision in its charter 
exempting it from taxation except for State purposes, yet it was held 
that a subsequent general law imposing a tax for city purposes on al] 
of the banks therein, embraced this bank, and wasa lawful exercise 
of power. 

The Commonwealth vs. Fayette County R. R., 5 P. F. Smith, 452, 
arose under an act of Assembly which incorporated the company, 
with a clause that it should not be taxed until the dividends amounted 
to six per cent. per annum. Long before any dividends were made, 
the State by a general law taxed all the railroads in the common- 
wealth, and held to embrace this, because there was a provision in 
the charter that it should come under the act of 1849, which con- 
tained a clause giving power to the legislature to resume, alter or 
amend the charter. Probably more than twenty decisions might be 
found in this and other States to the same general effect. It is use- 
less to cite authorities to show that a charter is a grant, and a grant 
is a contract executed, is equally binding on the State as any other 
contract ; but where the power to revoke or alter is contained in the 
grant, it can scarcely be pretended that the power to change does not 
exist, even when thereby additional burdens are thrown on the cor- 
poration. 

A reservation of power in the Constitution is certainly not less 
potent than when found in an act of Assembly. The legislature 
could not divest itself of the power, even if it would undertake to do 
it by the most express words. Since the Constitutional Amendment 
of 1857, it has been unnecessary to reserve the power of alteration, 
amendment or revocation in any statute of incorporation. 

It is urged that the charter was in the statute book, and therefore 
there was no necessity to furnish a copy. It might be sufficient to 
answer that the act of Assembly requires it to be done. There is, 
however, some reason for the order. The act requires the Commis- 
sioner to furnish copies from his office, certify them under seal, and 
makes such papers evidence. How gould he certify to that which was 
not in his office. The eighth section of the act requires these copies 
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from every insurance company, also a certificate showing the time of 
its organization, its place of business, and the names of its officers. 
Even fire insurance companies, exempted from certain of the duties 
enjoined by the statute under the seventeenth section, are not relieved 
from those required by the eighth section. 

It is said by the defendant that an improper burden is imposed on 
it by the eighth section, which requires it to pay a fee of twenty-five 
dollars for filing a copy of its charter with the Commissioner, as it had 
already paid into the State treasury one hundred dollars for its en- 
roliment. Weare not nowcalled on to decide whether this fee is or is 
not proper. If that question was intended to be raised, the defendant 
could have had a duly certified copy made out and tendered, together 
with a certificate of the other matters required by the eighth section 
of the act, and if the officer refused to receiye them without the 
fee, we could have determined whether it was or was not a com- 
pliance. 

We must next consider the complaint against this insurance com- 
pany in failing to furnish a statement of its condition and business 
as required by the twelfth section of the act. It is conceded that no 
statement whatever was furnished by this company, although it re- 
ceived from the Commissioner a blank form of the return to be made, 
which is annexed to the answer. The excuse is that the form did 
not fit its business transacted, therefore it could not comply. The 
actual form of business done, with its nature and character, was not 
made known to the Commissioner as it has been laid before the court. 
He could only look to the charter as found in the statute book, and 
to which he was referred, and would have a right to believe that the 
corporation carried on all of the business there authorized. 

It has authority to purchase and hold land and goods ; is required 
to elect officers ; have stock to the amount of $100,000, which it may 
increase to $250,000. The installments to be paid in, with the 
method of enforcing, is designated. It has power to insure against 
fire, take marine risks, life policies, either on the stock or mutual 
principle, and to set apart its net profits and create a permanent 
fund to be paid out at interest in the mode there designated. 
Many of the blanks in the form furnished by the Commissioner could 
have been filled by the company. It could have stated the names 
and residences of all of its officers, designating their respective posi- 
tions, time of its organization and commencement of business, loca- 
tion of its principal office, amount of capital and how much paid in, 
amount of loans and how secured, notes and loans in any form, the 
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value of real estate owned, the market value of its stock and bonds, 
the cash on hand or in bank, postage and revenue stamps, interest on 
loans, premium notes, rents accrued, premiums uncollected, etc. On 
looking over the whole of the form, it will be found that there are 
very many other matters which could, with great propriety, have 
been answered affirmatively or negatively. It was important to make 
known to the Commissioner whether it was taking fire and marine 
risks as well as life insurance, and whether the latter was solely on 
the mutual or partially on that, and also for cash premiums. 

The defendant contends that as it was purely a mutual life insur- 
ance company in its mode of doing business, it was not bound to 
make any report. That we conceive is an error, as it is only mutual 
fire insurance companies which are excused. Even they must answer 
when called on by the Commissioner, to enable him to ascertain their 
true character and condition. All of the provisions of the twelfth 
section have been most clearly violated by the defendant. 

Independent of the constitutional principle already cited, which 
gives‘full authority to the legislature to change, modify, or repeal the 
charter of this company, another equally potent exists—the police 
power of the State. This is incident to every government. Persons 
and property of all kinds are subject to general restraints and bur- 
dens, in order to secure the welfare und prosperity of the State at 
large. The interests of the few must yield to the wants of the many. 

In passing the act of April 4th, 1873, it is very manifest that the 
legislature desired to protect the citizens of the State from the frauds 
daily practised on them by companies both foreign and domestic, 
underwriting policies of insurance, and receiving premiums therefor, 
when they had no means whatever of méeting the loss should it 
occur. Therefore the office was established, and a commissioner ap- 
pointed to look into and carefully investigate the pecuniary condition 
of every insurance company or individual engaged in that business 
throughout the commonwealth. The object was proper and meri- 
torious, the means well calculated to meet the end, and the burden 
thrown on the companies comparatively small and inconsiderable. 
It has been repeatedly held that the power of the legislature on this 
subject extends alike to corporations and individuals. See Thorpe 
vs. R. & B. Railroad Company, 27 Vt., 140, where a railroad company 
was compelled to fence its road, or pay for all stock injured or de- 
stroyed. 

For the general legislative authority under this head of jurispru- 
dence, we refer to Cooley’s Constitutional Limitation, 572 to 597, and 
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the cases there cited. Under this principle, the act of Assembly 
could be enforced without the constitutional principles being invoked. 
The defendant was not protected from a full compliance with the law 
by reason of any implied contract in its charter. 

A difficulty exists as to the judgment to be rendered by this court. 
The proceeding was commenced and carried on by the Commissioner 
and Attorney General, under the eighth division of the fifth section 
of the statute. The complaint is for non-compliance with the provi- 
sions of the eighth and twelfth sections of the act. The mandate of 
these sections, as already stated, has been disobeyed and disregarded. 
The portion of the statute cited, then goes on to provide that if it 
shall appear to the satisfaction of the court or judge that such com- 
pany is insolvent, or that the interest of the public require it, said 
court or judge shall decree a dissolution of such corporation and 
distribution of its effects. It has not been shown that this corpora- 
tion is insolvent, or is carrying on business to the injury of the com- 
munity, we therefore cannot dissolve the corporation or vacate its 
charter. 

There are various provisions in the statute inflicting penalties on 
the corporations, and authorizing a suspension of their business by 
an order of the Insurance Commissioner for an non-compliance with 
the law ; but that power is not conferred on the courts, as it probably 
should have been. We can only therefore say, that the order of 
suspension was correct, and the same must remain, so far as regards 
any action.of the court. But for the violation of the law, it is ordered 
and adjudged that the defendant pay the cost of this proceeding. 





ENGLISH CASES. 


‘MISREPRESENTATION—CONCEALMENT. 


Court of Queen’s Bench. 


MacDONALD 
vs. 
THE LAW UNION FIRE AND LIFE INS. CO. 


Life insurance—Declaration untrue in fact but not to knowledge of party making 
it—Proviso avoiding policy if declaration is not in every respect true. 

A policy of insurance (being a deed poll) effected by the plaintiff with the defen- 
dants on the life of T., contained a provision that ‘‘if the declaration under 
the hand of the plaintiff delivered at the defendants’ office as the basis of the 
insurance is not in every respect true, and if there has been any misrepresen- 
tation, etc., * * * then the said insurance shall be void.” A statement of a 
material fact contained in the declaration being untrue, though not to the 
knowledge of the plaintiff— 


Held, that the proviso avoided the policy of insurance. 


This was an action on a policy of insurance for £1,000, dated the 
9th April, 1872, effected by the plaintiff with the defendants on the life of 
Katherine Mason Taylor, the policy containing the following proviso : 
“ Provided, nevertheless, that if the declaration in writing under the 
hand of the said J. P. Macdonald, delivered at the said office, as the 
basis of the said insurance, is not in every respect true, and if there 
has been any misrepresentation, concealment, or untrue averment in 
treating for the said insurance, or if the conditions herein indorsed 
shall not be in all respects observed and performed on the part of the 
said J. P. Macdonald and K. M. Taylor, then the said insurance shall 
be void, and the premium or premiums received in respect thereof 
shall be forfeited to the company.” 

Among other pleas the defendants pleaded that a material fact 
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stated in the said declaration in the said policy mentioned, and 
thereby agreed to be the basis of the said insurance, was untrue, that 
is to say, that the life of the said Katherine Mason Taylor had not 
before then been proposed for an insurance in any office or offices, 
whereas the said Katherine Mason Taylor had been before then pro- 
posed for insurance in the Scottish Equitable Life Assurance Society, 
and to the Scottish Union Assurance Society, and had been declined 
by both the said offices. 

* ‘The cause was tried before Blackburn, J., at the Middlesex sittings 
after Hilary Term last, when the following facts were proved : that 
the plaintiff, who was about to marry Mrs. K. M. Taylor, proposed to 
effect with the defendants an insurance on her life ; that a paper of 
questions to be answered by the persons proposing the insurance was 
given to the plaintiff to be answered by him. That one of the ques- 
tions was, “has the life been proposed for insurance at this or any 
other office or offices? If so, at what offices? Was she accepted or 
declined ?” That the plaintiff to this answered “no.” That the 
plaintiff, at the foot of the above mentioned questions, signed the 
following declaration: “I declare, that the above particulars are 
truly set forth ;” that thereupon the defendants granted a policy on 
the life of K. M. Taylor for the sum £1,000. The jury found that the 
negative answer given by the plaintiff to the above mentioned ques- 
tion was untrue in. fact, and untrue to the knowledge of Mrs. K. M. 
Taylor, but not to the knowledge of the plaintiff. Thereupon the 
learned judge directed a verdict to be returned for the defendants, 
on the above mentioned plea (the 5th), and gave the plaintiff leave 
to move to enter the verdict for him; the verdict being entered for 
the plaintiff on the other issues, with leave to the defendants to 
move. 


J. W. Macpvonatp, for Plaintiff. 
G. Buragss, for Defendants. 


Powe tt, Q. C. (with him Barnarp) for the plaintiff, moved for a 
rule nisi to enter the verdict for the plaintiff on the fifth plea, and 
contended that in the first place as the policy of insurance did not 
recite that the particulars of the declaration were to be the basis of 
the policy, the proviso at the end of the policy did not constitute it 
such. Secondly, in order that the untrue answer should avoid the 
policy, it must have been untrue to the knowledge of the plaintiff. 
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His declaration of the truth of the particulars was not a warranty of 
their truth, but only a representation, and, as the jury have found, a 
bona fide representation. In Wheelton vs. Hardisty, 8 El. & BI., 232, 
it was held by the Court of Exchequer Chamber, reversing the judg- 
ment of the Queen’s Bench, that there was no warranty of the truth 
of the matters recited in the policy to have been declared in the pro- 
posal, or anything in the nature of the contract as set out on the 
record, showing an intimation that the truth of these matters should 
be the basis of the contract ; and consequently, that a plea that the 
policy was obtained by false statements and false concealments of 
material facts, not averring a scienter, was bad, and that the plaintiffs 
were entitled to judgment on it non obstanle veredicto. Benham vs. 
The United Assurance Co., 7 Ex. Ch., 744, was also referred to. 


Sir J. B. Karstaxz, Q. C. (with him Perszram), for the defendants, 
moved for a rule nisi to enter the verdict for them on the other 
issues, and asked in case the plaintiff should be allowed to appeal 
that the defendants might be allowed to appeal also. 


Cocxsurn, C. J.—Yes ; and for that purpose only we refuse you 
the rule. We refuse the plaintiff a rule on the ground that it appears 
to us, upon the construction of the contract, that it was a condition 
that the declaration which the plaintiff signed should be true, and 
true in fact, and not merely true in the sense of there being an ab- 
sence of fraud, that is true as far as the plaintiffs knowledge went. 
It is the same thing to the insurance company, whether the repre- 
sentations contained in the declaration are fraudulent, or. whether 
they are not. It would be fraudulent if the proposal for the insur- 
ance had been by the person whose life was to be insured, and the 
company would, of course, under those circumstances, be protected ; 
but it is equally important to them to be protected in such a case as 
this, where the insurance is effected by a third person. We must 
look at the language of the policy with a view to what was in the 
mind of those who drew the policy. Now the object of the proviso 
in the policy is that the company shall be protected against untruth- 
ful representations, whether those representations are untrue to the 
knowledge of the party effecting the insurance or not. The proviso 
would prima facie and naturally import, in the ordinary sense of the 
language, that the policy is vitiated if the representation made as pre- 
liminary to the contract is not in point of fact true ; whether untrue 
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to the knowledge of the party proposing the life is to the company a 
matter of very little importance. The word “untrue” must be taken 
with reference, not to the knowledge of the party, but to the fact. 
There can be no doubt that, in the ordinary sense of the term, that 
is the true construction of it. This case is clearly distinguishable 
from that of Wheelton vs. Hardisty, wbi sup., because in that case 
there was no condition that any untrue statement should vitiate the 
policy. That is not the case here; and I cannot help thinking that 
the form of expression contained in the present policy has been 
substituted for the condition in the contract that the policy shall be 
vitiated by fraud, in order to avoid any such difficulty. 


Buacssvurn, J.—I also think that upon the terms of this policy the 
verdict was rightly entered for the defendants, the policy containing 
this agreement. [His lordship read the proviso.] That is the 
languagé put into the contract, and though it is under a deed poll, 
I think it must be taken as a part of the contract, and that the plain- 
tiff cannot sue upon a contract containing those terms without being 
bound by them. If that proviso is such as would avoid the contract, 
he must take the contract with that proviso, and not reject it. Then, 
I think further, that the meaning and true construction of it is that 
if the statement made by the plaintiff is not in every respect true in 
fact—meaning, not if it be fraudulent, or if it be a lie, or that there 
must be moral culpability—then the policy is to be void. AndI 
think that if you look at the object of the proviso it must be this— 
that the insurance company may know what sort of risk they are 
taking ; therefore they secure themselves by saying, ‘‘if the state- 
ments you have made are not accurate in point of fact, then this con- 
tract shall be void.” ‘Whether the premiums are forfeited would be 
a matter depending upon other considerations. In Wheelton vs. 
Hardisty, ubi sup., all the members of the court proceed on the 
groaad that there was no express stipulation in the policy that made 
the accuracy of the statements the basis of the contract. Whether 
that was or was not correct in the particular case is a question that 
can only be raised in the House of Lords ; but that that was the ratio . 
decidendi is clear when you look at the reasons given by the different 
judges. But in the present case the proviso in the policy is as ex- 
pressly worded to make the accuracy of the statement, as distin- 
guished from willful falsehood, necessary, as it well could be. I think 
therefore, that on this point there could be no rule. As to Sir John 
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Karslake’s point, if our refusal of the plaintiffs rule is right he will 
be right too ; but his is a much more difficult point to raise than the 
present, and as it is not material, we only say now that we refuse 
both rules, reserving his rights in case recourse should be had to 
the Exchequer Chamber. 

Rule refused. 

Luss, J., concurred. 





